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law,by court,time limited he themay apply superiorto by
facts;petition forth all the and ifsetting the court shall be of

justice it,opinionthe that and equity require and that the
claimant is not chargeable culpablewith neglect in not

his suit timebringing law,within the bylimited it may give
him;him a the amount duejudgment for to but the judg-

anyment shall not orpayments compromisesaffect made
before the ofbeginning the proceedings.”

Given that demand was not seasonably presented, nor an action
commenced within the deadline forfiling against estate,claims an we

plaintiff’s note,hold that the action is time-barred. We however, that
plaintiff is petitionthe entitled to the superior court for an extension

to RSApursuant 556:28.

Reversed.
Thayer Horton, JJ., sit;and did not the others concurred.
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P.A., ofRogers {James& SalemCarpenito CarpenitoW. on the
orally), plaintiffs.brief and for the

Beaumont, P.A., {Bernard,& CampbellMason of Salem H.
on theCampbell orally),the brief and for defendant.

Johnson, defendant,J. The the Town of (Town),Windham ap-
J.)decisionpeals Superior {Gray,the of the Court requiring the

roads, Cole,Town maintainto two Windham Doiron and as Class V
below,For reasonspublic highways. the stated we affirm.

Doiron Road at Route 111 in Salembegins and extends northerly
westalonginto Windham the shore of Shadow Pond. Approximately

border,.22 frommiles the Doiron RoadWindham/Salem forks. The
branch, Road,east called brieflyCole follows the pond’s shoreline

loopingbefore back Doiron. Doironto then forcontinues less than a
alongsidemile Pond andShadow dead-ends. The portion of Doiron

fork, Road,of all ofRoad north the and Cole subjectare the of this
Hereinafter, referlawsuit. “Doiron Road” will only to portionthat of
inthe road dispute.

toThe earliest references these roads and the lots abutting them
on plans,are found two subdivision one entitled “Lot Division of

Pond], Windham,[ShadowLand on New Hampshire, Owned by
=Cole; inch; 1908,”1W.W. Scale 40 ft. June and the other entitled

Lake;“Plan of Lakeview on Shore Windham,West Shadow N.H.;
= feet;1 inchMarie E. ScaleMcCarthy; 40 1919.” The lots abutting

sold,Cole and Doiron Roads were individually and ofmost the deeds
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noover the roads. There is evi-rights-of-wayincludethese lotsto
over which the roads themselvesdence, however, the landthat

of the subdivision todeveloperstheby originalsoldwas everpassed
Hence, thisto the town. landor dedicatedor othersthe lot owners

owners, in thisplaintiffsthe suit.belongto to the lotnot appeardoes
1988, plain-in when the Town informed thebeganThis litigation

from Doiron andplow snow Cole Roadslongerwould notiffs that it
aresponded by filing peti-plaintiffsthem. Themaintainor otherwise

injunctivefor relief. Therequestand adeclaratory judgmentfortion
J.) toordered the Town continue winter main-{Gray,CourtSuperior

merits,a on the and indicatedhearingthe pendingtenance of roads
and Cole when aa view of Doiron Roadsit would then takethat

thescheduled on merits.hearing was
snowtrial, plowedthat it had on andAt the Town admitted Doiron

for the plaintiffs1940’s. Witnesses testi-earlysince theRoadsCole
in thethe roads summer andrepaired plowedthat the Town hadfied

inin the 1930’suntil 1988. Evidence the formthe winter from ofsnow
alsomeetings presented, revealingtown was that theminutes from
cuttinghad twice before considered off maintenance to DoironTown

time, however, townRoads. Each selectmen decided to con-and Cole
maintenance, time “thenoting at one that Town has main-tinue the

mustyearsfor that tomanytained this road so we continue do so.”
The trial found that the Town “maintained thespeciallycourt roads

of summer winterpart generalas a full its and maintenance
program.”

Roads,thirty abuttingOut the residences Doiron andof Cole
year-roundare residences. The record nottwenty-three does reveal

of in these Theschool-age livingthe number children homes. last
offigures sixty-sevencensus indicate that residents Windham live on

roads,plaintiffs’the use ofthese roads. Aside from regular the the
generalmembers of the usedpublicevidence shows that have the

in inroads the winter and the tofrequently summer reach Shadow
aPond for recreational and topurposes patronize storegrocery once

Doironlocated on Road.
merits, trialhearingAt of the on the the judgethe close stated he
thoughtof ifwould take a view the roads he it would him asaid the

so,The him to do theurgedtrier of fact. Town but eventuallycourt
made without a view.rulingsits

found,in favor of the plaintiffsThe trial court ruled and on“based
thestronga of evidence that thepreponderance highwaysroads are

by beingin RSA reason of publicas defined 229:1 their forused
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1,1968.”years prior Januarymore than to In addition,travel for 20
stated,the court

the found that the public“Since Court has roads are high-
finds that are notways theyand further state highways but

bars;subject gatesTown not to andrather roads not discon-
Town,... byand have been maintained thetinued the Court

be Class V whichhighwaysfinds the roads to the Town has
duty regularly.”to maintainthe

in(Emphasis original.)the
first that thearguesOn the Town trial courtappeal, applied an
in thatlegal determiningincorrect standard andDoiron Cole Roads

are The Town thereforepublic highways. urges us to reverse this
Second, the Town asserts that there wasruling. insufficient evidence

at thepresented findingtrial to court’s that thesupport Town “main-
supportand Roads or to rulingtained” Doiron Cole its that the roads

Third,as Class V the Townqualify highways. argues that the trial
viewcourt’s failure to take a was plainly wrong and re-constitutes

versible error.
roads,in is whether the alreadyThe issue this case constructed

decades,and in for be maintained byuse will the town as public high-
be as roadsways private byor will maintained the lot owners. Re-

case,inthe this the town orgardless of outcome the lot owners will
only land,continue to have an easement of thepassage over the fee

inremaining originaltitle the owners of the orland their orheirs
Am.legatees. Highways Bridges §39 Jur. 2d Streets and 158.

I. Highways PrescriptionPublic by

with the Town’s assertionagreeWe that the trial court used
inan legal determiningincorrect standard that Doiron and Cole

However,Roads are becausepublic highways. the trial court reached
result, not its Rouse,the correct we will disturb ruling. See v.Lemay

(1982).349, 352, 553,122 N.H. 444 A.2d 555 Generally, a trial“[w]hen
result,court reaches the but on mistakencorrect grounds, this court

will sustain the if theredecision are valid groundsalternative sup­to
port it.” Id.

“Public are inhighways” defined RSA 229:1. There are four ways
in which maya become aroadway public highway:

such“Highways onlyare as laid in[1] are out pre-the mode
byscribed therefor statute or roads which have[2] been

for travelpublicconstructed over land which has been con-
veyed cityto a or town or to state bythe deed of a fee or

interest, or roads which have[3]easement been dedicated to
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or incity town whichaccepted by theandusepublicthe
located, which have been used as suchroadsor [4]areroads

tolltravel, bridgetravel to and from athanotherfor public
1, 1968,January shallto andyears prior20ferry,or for

thereon.”bridgestheinclude
fourth alternative definition ofruling theits ontrial court basedThe

publicused as such forwhich have beenis “roadsthat“highway,”
1,1968----” We note that thisJanuarytoprioryearsfor 20travel...

use, time,roadwaysto in at thisapplicableis onlyfourth alternative
forty years.for over

Nashua, 192, 155 (1931),A.85 N.H. 681 this lastIn Wason v.
interpretedwas as describ­highwayof a publicdefinitionalternative

byhighway prescription:aofthe establishmenting
itby appearmust thathighway prescriptiona“To establish

continuouslygeneral public withoutway byused thethe was
(P.L., 74, 1),twentyof c. s.yearsfor ainterruption period

permissionthe of theof without owner.rightunder a claim
found, give rise a conclusivefacts, presump-when toThese

time beenprevioushas at some estab-highwaytion that the
by authority.”to the properlished lawpursuant

omitted).(citations198, interpretationThisat 155 A. at 685 ofId.
See,changed. Leosubstantially e.g.,has FoundationRSA 229:1 not

211-13, 1311, 1313, denied,209, A.2d cert.State, 117 372 434v. N.H.
15, 17,N.H.(1977); Levesque,Mt. &c. Co. v. 99 104WhiteU.S. 890

318, 319,(1954); 707,41525, Hickey,v. 93 N.H. A.2dA.2d Blake526
Jubinville, 102, 103, 415,92(1945); N.H. 25 A.2dWindham v.708

(1942). has therefore been interpreted requiredefinition to416 This
twenty years;for publicof use the useshowing publicamore than

to have been “adverse.”be shownadditionallymust
itspains interpreta-court took to explainv. NashuaThe Wason

of statute:tion the
uninterrupted publiccontinuous and use of the“Evidence of

uncontradicted,statutory though ispremises period,for the
prescriptiveestablish title as a matteralone toinsufficient

orno of other color of inrightof law. When charter title the
appearit must that the user ad-public has been shown was

is, Where, here,verse, right.a claim of as thisthat under
solelyto impliedleft be from the publicessential element is

use, use of ait that such was character calcu-appearmust
that it had ato the owner was under claim ofappriselated

The of use must be such asnature the to show that theright.
known,knew, rightor to have that the was be-oughtowner
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exercised, innot reliance hising upon toleration permis-or
sion, regardbut to his consent.”without

(citationsNashua, 198, omitted).N.H. at 155Wason v. 85 A. at 685

The thus the ofplaintiffs had burden proving by a “balance
of that the publicthe used Doironprobabilities” and forCole Roads

rightunder a claim of without thetwenty years owner’s permission.
385-86,Swain, 383, (1939).N.H. 249,Gowen v. 90 10 A.2d 251 It is

to that plaintiffsthe whoimportant emphasize owners,are lot pos­
roads,over the weresessing requiredan easement to prove that the

just the lot owners and their“public” guests the roads—not —used
twenty to underyears priorfor 1968 a claim of right without the

However, if plaintiffsowner’s were ablepermission. to prove that the
the roads and under a claimpublic openlyused of forright twenty

Townyears, provethe burden shifted to the to publicthat the used
with ofpermissionthe roads the owner. See White Mt. &c. v.Co.

17, 104 526;99 at Swain,N.H. at A.2d v.Levesque, Gowen 90 N.H. at
386, A.2d at 251.10

The a ofplaintiffs proved by balance the probabilities that
the had usedpublic openly Doiron and Cole Roads under a claim of

1968.right twenty years priorfor to Intermittent use of ishighway
tosufficient establish in theprescription rights general public if isit

of the kind of road“characteristic claimed.” v.Cataldo Grappone,
1043, 1194, (1977).1047,117 N.H. 381 A.2d 1196 There was no evi­

dence at trial thatpresented members of the atpublic timeany
asked use thepermission so,to roads before or after or indoing any

wayother indicated a doubt as to their toright use Doiron and Cole
Roads. Because no “Private Road” wassign ever erected on the
roads, the thepublic could assume roads were foropen public use.
Thus, [by public]“such use the was of a character calculated ap­to
prise the owner that it was had under a ofclaim Theright. ofnature

knew,the use such to show that theas owner or ought[was] to have
known, exercised,that the was not inright being reliance upon his

or permission, consent,”toleration but without toregard his Wason
(citationsNashua, 198, omitted).v. 85 N.H. A. atat 155 685

made aplaintiffs primaWhile out case of prescriptivefacie
public,use the the Town failed to meet itsby burden of proving that

the use thepublic’s prescriptive negated bywas permission.owner’s
ofNeither offered evidence the roads’party ownership for the

1968, the Townyears prior to and thus failedtwenty to show that the
permission generalowner of the roads to thegave public to ontravel

publicthem. thereforeDoiron and Cole Roads are highways.
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StatusV Class VIClass vs.II.

it notyearsfive successive hasthat fornext assertsThe Town
Therefore, it the roadsargues,Roads.and ColeDoironmaintained

roads, dutyhas no to maintain them.the TownVI andare Class
classifications, onlystatutory Classeshighwaysixthe possibleOf

RSA 229:5 andthis case. defines Classes Vrelevant toVI areV and
(in as follows:part)VI pertinent

of all othershall consist traveledhighwaysClass V“VI.
duty regularlythe to maintainwhich the town hashighways

as town roads.be knownand shall
of all existingshall consist otherhighwaysVI“VII. Class

highways... all which haveand shall includeways,public
the town inbyand suitablerepairedbeen maintainednot

years5 successive orfor travel thereon for more.”condition
issue, first “main-interpret phrasethis we must theIn addressing

in forthe suitable condition travelbyand townrepairedtained
thereon,” that to determine whether theinterpretationand then use

the arefindingthe court’s that roads Vtrial Classsupportsrecord
highways.

229,in RSA chapter“maintain” is not defined weBecause
Appealplain ordinary meaning.and Rehab. As­give the word its of

1183, (1989).560, 565,N.E., 556 A.2d 1187 The131 N.H.soc’s of
inin is keepof “maintain” this context “to a stateordinary meaning

..., from ... decline.” Webster’s Third Newpreserveof repair
Dictionary 1961).(unabridged ed.1362 The TownInternational

inrepairedis “maintained and ... suitablethat a road notinsists
if doneonlytravel the work on the road con­for thereon”condition

alone does not aagree. Snowplowing keepof Wesnowplowing.sists
it decline. orpreservein a state of or from Maintenancerepairroad

in“cold-patching”work as or summer is re­repavingsuchrepair
combat the road’s yearlyto and erosionprotect againstquired

rain, snow, temperatures.andby freezingcaused

Thus, if Doiron and Cole Roads have not been main­
more,fivepast yearsand the successive or therepaired fortained

fact,a ofquestionVI This is andhighways.are Class thereforeroads
roads “have beencourt’s that the willfindingthe trial maintained”

byis the v.unsupporteddisturbed unless it evidence. Gelinasnot be
Co., 154, 164,Liability Ins. 131 N.H.Prop. & 551 A.2dMetropolitan

(1988). ascertain962, ‘“Our is to a968 function whether reasonable
as thehave the decision trial theperson judgecould reached same on
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evidence,’ ‘notof the and whether we wouldbasis have found differ-
omitted).(citationsId.ently.’”

ofAlthough some the evidence is conflicting, the record
the summersupports findingcourt’s of both andamply winter main­

testified that theytenance. Several witnesses observed people they
byhired the Town repairingassumed were the surface of the roads
years,five and Townduring pastthe the admitted it plowed snow

from until Town,from the roads the mid-1940’s 1988. The on the
hand, neverother that it authorized ofargues most the summer re­

work onpair during years; however,done the roads the last ten the
this workagents performed repair paidroad who were by the Town

detailed,after submittingfor their services itemized bills to the se­
is the of thetelling testimony witness,lectmen. Most Town’s only a

former and Heengineer. 1985,selectman town testified that in only
years litigation began,this Townthree before the “stopped road

someexcept patchingmaintenance ... for to facilitate plowing.” This
1985,that untilstatement the Town bothimplies plowed and re­

the partiallyroads. These wordspaired contradict the witness’s ear­
province fact,it is thetestimony,lier but the of trier of in this case

court, witnesses,judge credibilitythe trial to the of resolve conflicts
in determinetestimony, weightand the to be given to different por­

testimony. Case,of a 365,tions witness’s Bourdon’s 370,132 N.H. 565
(1989).1052, 1055-56 sayWeA.2d cannot as a matter of thatlaw the

intrial court erred that the Town’sruling maintenance of Doiron and
Roads the standard forrequiredCole met VClass status.

III. andView Doiron Cole Roadsof

arguesThe Town that the trial court’s failure to atake view
roads,of in itsstating temporarythe after order that it intended to

so,do is error. disagree.reversible We “Whether to allow a view is by
(RSAwithin of 519:21),statute the ‘discretion’ the trial court and its

will not unlessruling plainlybe disturbed wrong.” Booton,State v.
757, 376, 382750, (1974),114 denied,N.H. 329 A.2d cert. 421 U.S. 919

519:21).(1975) notRSA We do find(quoting the trial court’s ruling
therefore we doplainly wrong, and not reverse.

The Town claims its case was prejudiced by the court’s ruling.
Because it on view,relied the court’s earlier decision to take a the

exhibits,argues prepareTown it did not substitute photo-such as
maps,orgraphs, diagrams, topographical which might helpedhave

the court determine the extent of the Town’s road maintenance. The
however,plaintiffs, point out that they introduced several diagrams

of evidence, objection.the area into Moreover,without the Town’s
attorneysboth theirparties’ and witnesses used the todiagrams aid
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no thedisputeto be thatappearedTherepresentations.oraltheir
decades, markedlythen dete-for butin conditionfairhad beenroads

maintenance.its summerstoppedTownthewhenriorated

ofa view of the condition thethatis no indication[16] There
inthe trial courtin would have assisteddispute,roads, was notwhich

orin have been should bequestionroadsthedetermining whether
prop-The couldlot owners. trial courtthethe town orbymaintained

not prejudicedSince the town wasevidence.on testimonialerly rely
view,to a weof its earlier decision takereversalcourt’strialtheby

under thenot constitute error factsdiddecisionthe trial court’sfind
of this case.

Affirmed.

sit; concurred.HORTON, J., the othersdid not
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