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(TinaMerrill, Schneider,E. attorney generalStephen assistant
brief and fororally),on the the State.attorney general,

Portsmouth,T. byof brief andStephen Jeffco, orally, for the
defendant.

JOHNSON, defendant, Pellicci,J. The Thomas appeals an order of
J.)(Mohl, hisdenyingthe Court motions toSuperior dismiss the

or, alternatively,him tocharges against suppress evidence. He ar-
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search, and ultimate arrest byhis the Portsmouthgues stop,that
rightsviolated his against unreasonable searchDepartmentPolice

I, 19 of the Newunder article Constitu-part Hampshireand seizure
follow, Ithat would affirm.tion. For reasons

Pellicci’s motions based onThe court denied thesuperior following
fact, unchallengedremain on appeal. Beginningof which infindings

1987,latecontinuing through Augustlate June and the Portsmouth
conducted an ofinvestigationPolice controlledDepartment sub-

area,in Portsmouth concentratingsales the its efforts on de-stance
Excalibur,the asuch sales at Club Portsmouthtecting drinking

a teamDuring July August,and of officersestablishment. conduct-
a insuspicious patternat the club noted theing surveillance behav-

Pellicci, who was then a club patron.ior of defendant On four or five
occasions, Pellicci left the club with another patron,documented usu-

female, patronwith that on preciselya and drove the sameally route
municipaleither a lot next toparkingfrom the club to the BankEast

lot at theparkingor a South InBuilding neighboring playground.
instance, and his inpassengereach Pellicci remained parked one of

minutes,twenty vehicle,lots for fifteen to without theexitingthe two
occasions,the club. On one ofthen returned to these the pas-and

another,officers to hand Pellicciappeared money.to the Onsenger a
male,team saw a inmember of the surveillance seated the front

seat, waist,over twice at the in which,bend a manner inpassenger’s
characteristic of persons inhalinghis was cocaine.experience,

26,1987, following above,the observationsAugustOn described a
informed Portsmouthconfidential source Detective Steven Demo

basis,his vehicle on a regular that,that Pellicci sold cocaine from but
officers,the of undercover he refused tofearing presence make sales

in itself. toAccordingthe Excalibur Detective Demo’sClub testi-
suppliedthis informant also information to themony, leading August

on aperson drug-related26th arrest of another charge.
27th,ofDuring Augustthe afternoon Detective Demo contacted

Ronchi,Michael who cares for andPatrolman handles the Ports-
detectionDepartment’s drug dog,mouth Police and asked that he
take aPrendergast up positionand Patrolman James along the route

customarily followed between the club andPellicci the earlier-de-
lots. Detective Demo testified that heparkingscribed ordered the

to Pellicci’s vehicle forpatrolmen stop investigation by the drug de-
if the club with anothertection Pellicci left anddog patron embarked

customaryon this route.



527

club, with a femalethedid leavePelliccievening,7:15 thatAt
onto the lotsparkingfollowedhe hadthe routetookandpatron,

Patrolmenthe wherespotpassedheWhenoccasions.previous
him,out behindthey pulledwaiting,werePrendergastandRonchi

the officersunclear whetherimmediately. It isalmoststoppedheand
over, onlyor after hepulledbefore Pelliccilightstheir blueonturned

in-PrendergastPatrolmanhis vehicle.exitingand wasstoppedhad
foot, to return to histhe area onPellicci, leavingwho wasstructed

identification, whilehisrequestedand thenwheelthebehindposition
detection around thedogdrugtheaccompaniedRonchiPatrolman

circuit, “alerted” Patrol-dogthetheirDuringof the vehicle.outside
substances at theof controlledpresencepossibleto theman Ronchi

the vehicle and the vehi-side door ofpassengerthebetweenspace
wells.of the wheelframe, and at onecle’s

Pellicci toalert, Patrolman Ronchi directeddog’stheFollowing
clothing,search of his uncover-pataperformedandthe vehicleexit

that, intestified hispocket.in shirt Ronchibox hising cigarettea
carryto controlled sub-are often usedsuch boxesexperience,

box, seven paper packetsRonchi discoveredthisopeningOnstances.
himto to be cocaine. Theappearedthatacontaining powderwhite

patrolmenThe then ar-cigarettes.hand-rolledheld threebox also
where,stationpolicehim to the Portsmouthand tookPelliccirested

his a vialamong possessionsalso discoveredbooking, theyduring
laboratoryLater anal-powder.amount of whitea smallcontaining

and vial contained cocaine andpaper packetsthat theconfirmedysis
in the three On the basis ofcigarettes.marijuana presentwasthat

evidence, JuryGrand indicted Pellicci forRockingham Countyathis
possessionof cocaine and of cocaine withof possessionthe felonies

318-B:2,1 1989), andsell, (Supp. Rockinghamtheto see RSAintent
him with the mis-chargingfiled two informationsAttorneyCounty

marijuana,and of see id.transportation possessionofdemeanors
court consolidated asuperior hearingtherequest,At the parties’

orcharges suppressmotions to dismiss evi-alternativeon Pellicci’s
It denied bothsubsequentlybench trial.jury-waivedwith adence

of the crimesguilty of each four withand found Pelliccimotions
motions,In denying superiorthe the courtcharged.waswhich he

(1)thedetermined, arguments contrary,in to to that:response
facts sufficient to an in-possessed justifyofficerspolicePortsmouth

purposevehicle for the of allowingof Pellicci’s thevestigative stop
(2)exterior;its and the alertdog dog’s gaveto sniffdrug detection

person.cause to search Pellicci’s The court fur-probablethe officers



528

to itsrequestther denied Pellicci’s reconsider decision on the mo-
tions, appealthis followed.and

superiorthe court’s inchallengesPellicci determinations several
hisappeal. argueson He first that detention notrespects was a mere

Ohio,v. 1Terry (1968),see 392 U.S. whichinvestigative stop, officers
aon the basis of reasonable andmay conduct articulable suspicion

has committed or is topersonthat the detained about commit a
seizure,crime, a demandingbut was full-blown both probable cause

warrant,and aactivityto criminal orsuspect circumstances suffi-
satisfy exceptionsone of the established tocient to the warrant re-

Second, if initialsays,Pellicci the wasquirement. seizure properly
investigativeas officersstop,characterized an nevertheless lacked

and suspicion necessary justifythe reasonable articulable to such a
Third, conceding justification,even ofstop. appropriate use the drug

exceedingwas a search the ofdogdetection itself bounds the brief
authorized,limited andvery requiredand intrusion therefore proba-
contends,Finally,ble cause. Pellicci because the State failed to pro-

of the drug dog’sduce sufficient evidence detection reliability, the
court in thatfinding dog’serred the alert thesuperior gave officer

his Heprobable person. arguescause to search anythat of these
requires suppressionthe of all evidenceviolations seized as a conse-

resultingthat the lack of evidencequence, and warrants dismissal of
the charges against him.

respondsThe State that Pellicci’s initial detention both was sup-
aported by suspicionreasonable and articulable and was sufficiently

bebrief and unintrusive to classified anappropriately as investiga-
Furthermore, it fromsays,tive so far astop. being search requiring
cause, the of theprobable drug doguse detection not awas search at

all the themeaningwithin of State and Federal Constitutions. Fi-
claims,it as to thenally, dog’s reliabilityevidence clearlywas suffi-

support probablecient to a determination of cause to search
inof the questionPellicci’s and all evidenceperson, was thus admis-

sible at trial.

An stopsofficer who a vehiclemotor bothseizes vehicle
I,and for ofoccupants purposes part article 19 of Newthe Hamp­

Parker, 525, 529,shire v. 127Constitution. See State N.H. 503 A.2d
(1985)809, 811 (addressing Constitutions);State and Federal State v.

(1985)407, 410, 756,127 N.H. 503 A.2d 759Oxley, (addressing Fed­
Constitution). circumstances,carefullyeral defined however,Under

constitution,we have our like itsinterpreted federal counterpart, to
permit stopscertain on the basis ofinvestigative less than probable
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substantially less intrusive than an arrest.aretheybecausecause
415, 1134,411,Brodeur, N.H. 493 A.2d 1137-38126v.See State

Ohio,in v. 392 at 26-(1985) Terry U.S.the rule established(adopting
apolice may persondetain(1968), some circumstancesthat under27

amounting probableon not togroundsinvestigatory purposesfor
arrest).tocause

forgrounds particular stopthe awhetherdeterminingIn
in­we balance the governmentalrequirements,meet constitutional

stop against the extent of the intru­justified theallegedlythatterest
Parker, 530,at at Tosupra 503 A.2d 812.interests.on protectedsion

officer to haveend, investigating undertaken therequire thethis we
that personreasonable the detainedsuspicionthe basis of astop on

crime,or was commitcommitted, about to acommitting,washad
1139, 1143590, 595, (1985),493 A.2d and weN.H.Maya,v. 126State

subjectis the ofsuspicionof this neutraladequacytheinsure that
pointable to to specificthe officer to ‘“be andscrutiny by requiring

which, with rationaltogethertaken inferences fromarticulable facts
facts, reasonably intrusion.’” Brodeur supra[the]warrantthose

21). guaranteefurther that theat We seizure(quoting Terry, supra
onby permittingunintrusive detentions the basis ofsufficientlyis

scopeonly ‘“[t]hecause where of the detentionprobableless than
...underlying justification temporarytailored to itscarefully [is][is]

tonecessaryis effectuate ofpurposeno than thelongerlast[s]and
v. 491,Florida 460(quoting Royer, U.S. 500stop.’” Maya suprathe

(1983)). may suspect brieflythe in toThus the officer detain order
questionsof to determine ... andidentity“‘a moderate numberask

confirming dispellinginformation or suspi­[his]to obtaintryto
Parker, 531, A.2d at 812-13 (quotingat 503 Berkemersupracions.’”

(1984)).420, 439McCarty, Where he hasv. 468 U.S. reason to believe
dangerous,and the officer alsosuspect maythat the is armed insure

of aby conductinghis own or that others limited frisk of outersafety
However,Terry,for See 392 U.S. at 27.weapons. “subse­garments

Terry] have demonstrated that thequent exception[afterdecisions
‘stopis confined to thefor limited intrusions not and frisk’ situation

Whitehead, 849,in v.Terry.” United States 849 F.2d 856presented
(citations omitted).(4th 1988) “Any departure from theCir. proba­

however, on‘rests a of the . na­requirement, balancingble-cause . .
intrusion on thequalityture and of the individual’s Fourth

ofagainst importance governmentalinterests the theAmendment
alleged justifyto the intrusion.’” Id. (quotinginterests United

(1983)).Place, 696, 703v. 462 U.S.States
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challengeinitial theargumentsPellicci’s ofconstitutionality his
by that the wasinvestigative stop charging stop not based aon rea-

suspicion been, was,and articulable that hesonable had or was about
in activity.to criminal Inengaged makingbe arguments,these Pel-

emphasizeslicci that the suspicious circumstances on which the
State relies were as consistent with innocent as with criminal activ-
ity. He further that because officersargues planned the so-called

advance,in with the intention ofstop employing drugthe detection
substances, itdog to uncover controlled was not a response to a rap-

idly unfolding situation the immediatepresenting crime,threat of as
requires.the State Constitution

To sufficiencydetermine the of the officers’ suspicion, an ap­
they articulated,court must consider the factspellate not in isola­

tion, light surrounding circumstances,in all the Parker,but of 127
529-30, 811-12, mind,N.H. at 503 A.2d at inkeeping in particular,

maythat “a trained officer make inferences and draw conclusions
from mayconduct which seem unremarkable anto untrained ob­

Parker, 531,server.” at 503 A.2d atsupra 812.
briefly,To review the officers based their decision to make the stop

on fact four five occasions,the that on or documented Pellicci, accom-
a hadby passenger, left the Clubpanied Excalibur and taken an

lots,established route to one of two parkingsecluded theywhere had
parkedremained for no more than twenty minutes before returning

occasions,to ofthe club. On one these investigating officers saw what
hands,they believed to be money changing and on theyanother ob-

which, inby passengerserved behavior the their experience, was
addition,Inconsistent -withcocaine inhalation. on the day before offi-

Pellicci,stoppedcers the Portsmouth Police Department received a
antip from informant Pelliccianonymous that soldregularly drugs

from his fromcar. Information the same informant resulted in an
juston drug-related chargesarrest prior to the instop question.

ofAlthough some these activities may appear ininnocent iso­
lation, when together lighttaken and considered in of the reasonable

experiencedinferences that officers who are in investigating drug
draw, theymay suggesttransactions that Pellicci made tripshis from

into the orderparkingthe club lots to make drug sales. In combina­
tip,anonymoustion with the these gavearticulated facts officers rea­

that,suspectingfor ifgroundssonable Pellicci left the Club
Excalibur and followed the route he had been observed to take on

occasions, he wouldprevious be controlledcarrying insubstances
immediate sale.anticipation of
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their stopon which the officers basedof the factsThis review
advance,inthat, stopthealthough they plannedclearmakesfurther

committingwas one crimethat Pelliccisuspicionwas theirits basis
substance) and aboutof a controlledtransportationand(possession

substance),(sale theira controlled not mereofanotherto commit
activity. Patrolmen Ronchi andof criminalevidenceacquiretodesire

moment;chosenarbitrarilyPellicci at somestopnotdidPrendergast
and articulablethey suspi­had a reasonablehim whenthey stopped

he carryingthat wasthey gathered,hadcion, on the evidencebased
was imminent. United States v.whose salecontrolled substances Cf.

(1981) (brief stop question­forCortez, 411, 420 investigative449 U.S.
“if,thatplannedwhere officers on theappropriatebeing was held to

travel,they suspect] likelywas to[thewhich believednight upon
a.m.,6 vehiclelarge2 a.m. and a enclosed wasbetweensometime

to and from atripround desertedmake an east-west-eastseen to
122) 86), [they]deserted road would(Highwayon a(milepostpoint

articulated,In the factstrip”). light ofthe vehicle on the returnstop
wasinvestigative stop supported bythat the ait fair to concludeis

gathertopretextand was not a mere evidencesuspicionreasonable
a warrant.obtainingfirstwithout

doguse of the detection todrugconsider whetherWe next
for controlled substancesof Pellicci’s vehicle wentsniff the exterior

investigativea limited and wasscope stopallowable ofbeyond the
search, probable cause. The Staterequiring urgesfull-fledgedthus a

we have never inthis which addressed thequestion,us to answer
I, 19, by analysisthe theadoptingarticle Unitedpartcontext of

in Place,recently employedCourt United States v.States Supreme
696, However,of the fourth amendment.462 for aspurposesU.S.

we have held that our Constitutioncorrectly argues, mayPellicci be
Constitution,rightsof individual than the Federalprotectivemore

226, 231-32, 347, (1983).Ball, 124 N.H. 471 A.2d 350-51see State v.
Place, subjectdecided to to a sniffluggageIn officers caninepolice

owner in LaGuardia based on theirAirportafter its reason-stopping
hesuspicion transportingarticulable that wasable and narcotics.
of forultimately found seizure the min-luggage ninetyThe Court

arrival,utes, in of the too intrusive to beanticipation dog’s justified
cause,less than probablebasis of and held foranythingon the the

Place, However, that,at 707-10. it addedsupradefendant. under the
circumstances, the sniff itself was not a search: “We conclude that

investigationcourse of that agentsthe the intended toparticular
exposure of which wasrespondent’s luggage, locatedpursue here —
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in to a trained canine —did notplace,a apublic constitute ‘search’
Place,meaningthe of the Fourth Amendment.”within supra at 707.

justificationThe provided conclusion,Court for this which
Blackmun in unnecessaryas Justice noted concurrence was to reso­

case, Place, 723-24,of 462 bylution the U.S. at topointing several
the canine sniff that distinguishcharacteristics of it in­from those

vestigative methods classified as Inproperly searches. particular, it
noted, a canine sniff of is lessluggage intrusive than the typical
search because it not involve openingdoes the luggage and discloses

thenothing beyond presenceabout the contents or absence of con­
Place,trolled substances. at 707. Unlikesupra the typical search,

then, onlythe sniff limitedprovides information about the item in­
vestigated, and theavoids “embarrassment and en­inconvenience

in less and moretailed discriminate intrusive investigative
“Inmethods.” Place thesesupra. respects,” the concluded,Court

sniff generis.“the canine is sui We are aware of no other investiga­
intive that isprocedure so limited both the manner in which the

information is and inobtained the content of the information re­
by procedure.”the supra.vealed Place Given this language, the ma­

jority of courts have since concluded that a sniffcanine was not a
subjectsearch and therefore was not to fourth amendment

restrictions.
I,Part article 19 of our Constitution accords

to“[e]very subject... righta be fromsecure all unreason-
able searches and seizures of his person, houses,his his pa-

all possessions.”and hispers,

question part I,There is no that gavearticle 19 Pellicci righta to be
See,secure from unreasonable searches of his vehicle. e.g., Ball, 124

234-37, I,at atN.H. 471 A.2d 352-54 (part article 19 prevented offi-
cer from into defendant’s car to seizereaching cigarettehand-rolled

substances).itprobableabsent cause to believe contained controlled
(1)isWhat must be considered here whether the canine sniff of the

(2)in terms,vehicle’s exterior was a search constitutional and if it
was, I,requirements bywhat are imposed part article to19 insure

itthat was reasonable.

Supreme Court,Unlike the United States we have nei­
rejectedther adopted nor the reasonable expectation privacyof

determining whatanalysis purposesfor of constitutes an invasion of
I,protected article 19.partinterests under See Valenzuela,State v.

175, 180-81, 536 1252, 1256-57130 (1987),N.H. A.2d denied,cert. 485
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However, what constitutes a search(1988). consideringin1008U.S.
Constitution, stated that search‘“[a]we haveourofpurposesfor

law, a into hid-pryingan officer of thebyquestaordinarily implies
McGann, 124State v. N.H.concealed.’”which isfor thatplacesden

(1983) 106(quoting Coolidge,State v.571, 573104, A.2d101, 467
(1965), groundsrev’d on other sub322, 326186, 191, 208 A.2dN.H.

denied,443, reh’g403 404U.S.Hampshire,v. NewCoolidgenom.
(1971)).U.S. 874

a person’s privateto sniff vehi­caninea trainedEmploying
arecontrolled substances con­whetherin to determinecle order

in druga these terms. The detectionsearchcertainlyinside iscealed
to theapparentnot otherwise officerssomethingdog discerned

unaided,senses, and ofaided or advised themtheir ownthrough
perceive.means the officers couldbydogthe had discoveredwhat

the vehicle to itdogthe to was havebringingofveryThe purpose
sniff, inbe hidden inside. Themightthatcontrabandanydetect

ofinto the contents Pellicci’sshort, by posses­officerspryingwas a
view,publicfrom couldsion, which, they were not haveasconcealed

prying began.before the See McGannthe officersevident tobeen
it Iprovided,information believe that itlimited theHoweversupra.
search,dog sniff as a and it was thereforethiscategorizetoproperis

I,of article 19.1 note that all ofpart nearlysubject to the strictures
a sniff acategorized dogalso as search. 1 W.havethe commentators

(2d2.2(f), n.189,§LaFave, at 366and Seizure 367 n.202Search
1987).ed.

search, however,was a doesthat the sniff not determineThe fact
it reasonable under thenot was circumstances. As al-whether or

noted, from the incanine sniff differs traditional search thatready a
likelyandlimited information entails less embar-onlyit discloses

courts andinconvenience. Other commentators whorassment or
sniff is indeed a search have further that itsthat a canine heldagree

under appropriateits circum-justifies employment,limited nature
stances, of a “reasonable” or “founded” suspicionon the basis rather

See, Johnston,v.e.g.,cause. Commonwealth 530 A.2dthan probable
1987) (decided(Pa. Pennsylvania Constitution);under74, 79-80

(Alaska 1985) (decided1293,State, App.P.2d 1310-11Pooley v. 705
Place,Constitution); 696,States v.United 462 723Alaska U.S.under

(Blackmun, J., Terry standardconcurring) (suggesting might appro-
sniffs). LaFave, in his onto canine treatise searchappliedbepriately

seizure, states:and
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Ohio,“In v. the aTerry upheldCourt limited warrantless
made thanupon probablesearch less cause ‘by balancing

the need search against[or seize]to the invasion which the
entails,’search thus aseizure] and similar[or approach

might be taken as to the kind of search [dog un-sniff] here
Althoughder discussion. there are sound reasons for not

‘aemploying generously graduatedtoo model of the fourth
amendment,’ bythe notion that searches use of dogs trained
to detect or is aexplosivesnarcotics lesser subjectintrusion
to lesser Fourth Amendment restrictions is sound. This is

particular investigativebecause this technique is a distinct
police practice quite obviouslywhich is much less intrusive
than other searches.”

LaFave,1 at 375.supraW.

analysisThe LaFave withcomports our recognitionown
that, involved,the limited intrusionbecause of mayofficers aneffect

I,investigative stop, part 19,consistent with article on the basis of a
ofreasonable and articulable suspicion imminent criminal activity,

onprovided the intrusion isprotected interests sufficiently small and
legitimate sufficientlythe State interest Thegreat. specific circum­

stances the sniff insurrounding canine this case likewise warrant
ofapplication suspicion Here,the reasonable standard. officers made

an otherwise ofpermissible investigatory stop Pellicci’s vehicle
based on and articulable suspiciona reasonable that it contained con­

he was entrolled substances which route to sell. During this stop,
a brief canine sniffofficers effected of the vehicle based on fur­the

ther reasonable and articulable thatsuspicion it contained controlled
substances. This sniff lastedapparently longerno than question­the

wasing permissiblethat and involved no seizure of property other
necessarilythan the one theaccompanying stop. Under cir­these

cumstances, interests,the intrusion on protected which disclosed
theonly or absence of controlledpresence substances, was suffi­

limited,ciently and the Statelegitimate interest sufficiently great, to
justify the search on the probablebasis of less than cause.

where,I would that here,therefore hold as a canine sniff:
(1) part investigativeis of an onstop based a reasonable and articula­

suspicionble of imminent criminal activity involving controlled sub­
(2)stances; vehicle; (3)is ato search inemployed no way increases

the necessarytime for the moderate ourquestioning prior cases al­
(4)low; is itself on aand based reasonable and articulable suspicion
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substances, it satis-controlledcontainssearchedthe propertythat
I, 19.articleof partrequirementsthefies

a withindeciding dogwhether sniff fallsdifficulty inthatI note the
unreasonableagainstprotectionsconstitutionalor Statefederal

v. beforeof United States Bealethe casebywas presagedsearches
I,In Beale a unanimous courtAppeals.ofCourtthe Ninth Circuit

to “is adrugsdetectperson’s luggageof asniffdogthat aheld
intrusion, maylimited one that be con­albeit aAmendmentFourth

be based on an officer’smayand whicha warrantwithoutducted
probablerather than cause.”suspicionor ‘articulable’‘founded’

(9th 1982)1327, 1335Beale, (emphasisCir.674 F.2dv.StatesUnited
shortlyPlace was thereafter de­appealed;wasThe casein original).

then vacated the circuitSupreme CourtThe United Statescided.
consideration” of the in“further issuedirecteddecision andcourt

(1983),Beale, 1202 granting463 U.S.States v.Place. Unitedoflight
(9thBeale, 674 1327States v. F.2d Cir.Unitedvacatingcert. and

1982).
(9th 1983),Beale, 731 F.2d 590II, States v. Cir.In UnitedBeale

a dogthat sniff oflanguagethe Place luggageconsideredthe court
meaningwithin the of the Fourth‘search’not constitute a“did

696,Place, 462 U.S.v. 707. The circuitUnited StatesAmendment.”
considering what itconcluded, after called the dictamajoritycourt

Place, 593, that it would “adhere toII, 731 F.2d at our posi-Bealeof
apresentsin it coherent framework forin I the belief thattion Beale

595,atid. andinvestigations,” againof caninejudicial oversight
if “some rea-district court to determine articulableupon thecalled

son, amounting probableto cause” existed for sus-necessarilynot
atmay (emphasiscontain contraband. Id. 596 inluggagethepecting

rehearingthereafter en bancgrantedThe circuit court andoriginal).
Beale,in II. United States v.its Beale 728withdrew decision F.2d

(9th 1984).411 Cir.
(9thBeale, Cir.),III, v. 736 F.2d 1289In Beale United States cert.

(1984), finallydenied, majority1072 the followed469 Place andU.S.
a “search” within thesniff did not constitutedog meaningheld that a

However, inJudge Pregerson, dissent,of fourth amendment.the
out that the instated, point“I write further to tell­mainly majority,

search, to tellis not fails us what it Id.dogthat a sniff a is.” ating us
thenJudge Pregerson say:in went on to(emphasis original).1292

contraband,to ferret out the areusing dogs police“When
to comehopingaround acrosssimply walkingnot evidence

they investigating.are They tryingof a crime. Instead are
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something. They seekingto find are evidence in hidden
activityIf notplaces. ‘search,’this does aqualify as Ithen

am not sure what does.”

Place, however,Other courts afterfederal did adoptnot wholesale
the that a sniff is not aproposition dog search. “It is one thing to say

search,that a sniff in an is aairport quitenot but another to say that
a sniff can never a The question alwaysbe search. to be asked is

of dogwhether the use a trained intrudes a legitimateon expectation
Thomas, (2dof privacy.” 1359,United States v. 757 F.2d 1366 Cir.

1985) in the(emphasis original). Thomas held that a sniffdog of the
of a person’soutside home was an impermissible search without a

warrant since “it remains a ofway thedetecting contents of pri-a
vate, enclosed atspace.” Id. 1367.

Whitehead, (4thIn States v. 1988),United 849 F.2d 849 Cir. the
bringing dogcourt held that a into a train roomette to smell the

permissible thoughinterior was even there was some fourth amend-
involved,ment theactivity because defendant had less expectation of

in his thanprivacy roomette he would have inhad his home or a
However,motel room. Id. at stated,855. the court “Place obviously

indiscriminate,did sanction the blanket use of trained indogsnot all
contexts.” Id. at 857. The court further agreed with the district court

suspicion necessarythat reasonable was before the search could be
conducted. Id. at 858.

Stone, (10thin United States v.Finally, 866 F.2d 359 1989),Cir.
a jumpedwhere trained intodog the defendant’s priorvehicle to

onalerting drugs, the court found “the dog’s instinctive action [leap-
ing throughinto the vehicle an open hatchback] did not violate the
Fourth thereAmendment” because was no policeevidence the asked
the opendefendant to the hatchback. Id. at 364. The court stated
that the a“police may employ narcotics dog to sniff an automobile

they uponwhich have stopped reasonable suspicion to believe it con-
added).narcotics.” Id. at (emphasistains 363 The review of the

goodabove cases indicates that there is reason to believe that we
nothave heard the last word on whether a dog sniff is a search under

the fourth amendment.
The I set forthholding above would thatrequire the authorities be

toable articulate a reasonable suspicion of criminal activity, albeit
fact,after the to a to sniffemploy dog for Ifcontraband. this court

less,towere demand we would abdicate our responsibility for judi-
ofscrutinycial oursearches under State Constitution.



537

issue is whether the State intro­questionfinal atThe
reliability sufficient todrug dog’sthe detectionofevidenceduced

cause to search Pel­probableofficersgaveits alertthatestablish
that the State never introducedemphasizesPelliccilicci’s person.

or to detect con­dog’s abilitybreed the breed’sas to theevidence
ability trackAdmittedly, dog’sof a toevidencetrolled substances.

mayevidence be admittednecessary trackingbefore atissuspects
857,855,v. 118 N.H. 395 A.2dTaylor,guilt.to Stateprovetrial Cf.

if the(1978). However, fails test for505, reliabilityeven evidence506
trial, still it inmay give weightat a courtguilttoadmissibility prove

cause to arresthad or search.probablewhether officersdetermining
598-99, 493 at 1146. Because is unap­at A.2d it126 N.H.Maya,

on the of guiltof alert could have borne issuethe fact thehowparent
the evidence ofcase, only reliabilityI below whetherin this consider

the giveto allow trial court toprovide was sufficientState didthe
in cause.determining probableweight to the alert

trial, the State introduced evi­hearingthe andAt combined
(1) drugRonchi and the detection haddogthat: Patrolmandence

vehicle,training building,six-month ofcompleted programa and
(2)searches; cocaine,been trained todogthe had detectopen field

(3)heroin;hashish, dogthe amarijuana, crack and had 95% success
(4)vehicles;inin such substances when the indi­detecting dograte

vehicle,in aof controlled substances “hispresencecated the ears
up go straightand forward and would also[he]would startperk

(5)vehicle]”; dogthe the alerted[intohis nose Patrolmanpushing
possible presencein manner to the ofRonchi twice this controlled

in Contraryvehicle. to Pellicci’s further conten­substances Pellicci’s
tion, dogwas no evidence that the was ever directedthere to sniff his

Thus the trial court could have found that it was unreason­person.
dog’sabout fromanything reliabilityto conclude the its failureable

Ronchi to the thePatrolman of later found onpresence drugsto alert
Pellicci.

together, dog’sthe above facts established the reliabilityTaken
for to insufficiently givethe trial court its alert weight determining

the officers had cause to believe thatprobablewhether the vehicle
agreeWhile I with Pelliccicontraband. that acontained reliable alert

not tonecessarily help probablehis would establishto vehicle cause
inIperson,his believe that the search this caseto search was inci-

arrest,to his and therefore permissible.dent

with thein evidenceConsidered combination that justi­
dog’sin alertstop place, clearlythe first thefied the established
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forcause Pellicci’s arrest. “Probable cause toprobable arrest exists
hasarresting knowledgewhen the officer and trustworthy informa-

to a ofpersonsufficient warrant reasonabletion caution and pru-
in that the arrestee hasbelievingdence committed an offense. State

40, (1987).Vachon, 37, 384,N.H. 533 A.2d 386v. 130 At the time they
him, justofficers evidencepossessedsearched that Pellicci had em-

barked, regularlywith on a route he tookpassenger,a from the Club
nearbyof lotsparkingExcalibur to one two to make controlled sub-

patrons. Theysales fellow club also hadstance to evidence that his
All thiscar contained such substances. of evidence togethertaken

justify person ordinarywould a of caution in the belief that Pellicci
such substances and waspossessed transporting them to a spot

to factwhere he intended sell them. The that searchthe immediately
thanthe arrest rather it is ofpreceded following no consequence

since cause for wasprobable the arrest established independently of
the results of the search. “Where the formal arrest quicklyfollowed

challengedthe petitioner’son the heels of search of person, we do
importantnot believe it thatparticularly the search preceded the

Rawlingsarrest rather than vice versa.” v. Kentucky, 448 98,U.S.
(1980). DeGrenier, 547,111 128 549,See State v. N.H. 814,517 A.2d
(1986).816

Affirmed.

Horton, C.J.,J., sit; Brock, Thayer,did J.,not and concurred
J.,Batchelder,specially; dissented.

BROCK,C.J., Iconcurring specially: agree with Justice Johnson
that the detention of Pellicci was a valid investigative Istop. also

that, circumstances,theagree under the police were justified in em-
tothe trained canine sniff forploying drugs hidden within his vehi-

I toonly supportcle. write Justice Johnson’s opinion, although my
may differ thatreasoning slightly, dogthe sniff during the investiga-

a.stoptive was limited search of State constitutional dimension
which, warrant,in a wasthe absence of properly founded upon a

thereasonable that vehicle containedsuspicion contraband.
The has us to that sniff adogdefendant asked hold the was search

Herequiring prerequisite probable uponcause. bases his claim part
I, Constitution,article 19 of our State which reads as follows:

subject righthath a to“Every be secure allfrom unreason-
searches and seizures of person,able his houses,his his pa-

possessions.all his Therefore,andpers, all warrants to
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a for examinationor arrestplaces, personsuspectedsearch
matters, contrary tofor criminal arein prosecutionsor trial

not previ-foundation of them beif cause ortheright,this
affirmation; order, in aand if theorby oathsupportedously

inofficer, suspected places,to make searchto civilwarrant a
to theirpersons or seizesuspectedor moreor to arrest one

ofdesignationwith aaccompanied specialnotbeproperty,
arrest, seizure;search, or noandobjects ofthe orpersons

issued; cases,inbut and with the for-to beoughtwarrant
law.”malities, prescribed by

scopethat the of afforded indi-protectionclearly recognizedIt is
may differHampshireof New Constitutiontheby provisionsviduals

in the United Statesprovisionssimilar foundbyaffordedfrom that
226, 231-32, 347,Ball, 124 471 350-v. N.H. A.2dStateConstitution.

in(1983). it isBut, necessarily scope,are not identicaltheywhile51
the fourth amendment andancestry,common thattheirlogical, given

I,I, subject parallelto Partinterpretations.19 bearticle wouldpart
by, virtually duplicated, wordingand the19 was precededarticle

Declaration of Rights.of the Massachusetts J.in article XIVfound
Supremeand theLandynski, and Seizure Court 38Search

LANDYNSKI).(hereinafter(1966) This wordingcited as same served
fourth Id. at isfor the amendment. 38-39. Itthe modelapparentas

asprovisions,search and seizure such thethatrecognizedwell
19,I, in responseand article were conceivedpartfourth amendment

and, in particular, employmentwarrants the ofgeneralthe use ofto
Revolution,in priorof the Colonies to the Americanwrits assistance

profound amongwhich caused resentment the colonists.practicea
30-39; (1967);Hayden, 294,387 301id. Warden v. U.S. UnitedSee at

1056, denied,1061,110Verdugo-Urquidez, reh’gS.Ct. 110States v.
206,(1990); Tucker, 204, 810,133State v. N.H. 575 A.2dS.Ct. 1839

(1990). The were offended theby arbitrarycolonists use of au-812
dominion,they personalareas over which hadthority to search even

objective Boydwas to discoverthough smuggled goods.the See v.
(1886).616,States, Apparently624-29 recognizing116 U.S.United

required, framerssearches are sometimes constitutional soughtthat
fromfreedom arbitrary governmentalto afford citizens intrusions

of their government.the search new See Lan-by limiting power
dynski, at 38-42.

said haveThe amendment has been to “both the virtuefourth of
LANDYNSKI, I,of 42.brevity ambiguity.” partthe vice at Likeand

clauses,19, againstone thesecuring rightit has two unrea-article
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specifyingand the second thesonable searches conditions under
Themay relationship bywhich warrant be issued.a intended the

clearlynot expressedthe two clauses is isauthors between and not
known. Id.exactly

historical the most faithfulperspective, interpretationFrom an of
I,partthe and article 19 would requirefourth amendment that there

to beany LANDYNSKI,be a formal warrant for search reasonable. at
Therefore, all42-43. warrantless searches would be per se unreason­

intent,been the framers’may originalable. That have but this court
interpretationhas not adhered to such a strict of search and seizure

Instead, amendment, I,like fourth partthe 19provisions. article has
deal exigent bybeen extended to with circumstances lim­creating

ited the warrantexceptions requirement.to See State v. Camargo,
(1985).766, 770-71, 292,126 A.2dN.H. 498 295 All warrantless
theysearches remain se unreasonable unlessper come within one of

v.these few Stateexceptions. Theodosopoulos, 573,119 578,N.H.
1134, (1979), denied, (1980).409 cert.A.2d 1137 U.S.446 983 These

exigentinclude the circumstances exception, see State v. Mac­
35,Donald, 13, 20, (1986),129 N.H. 523 A.2d 39 the plain view excep­

tion, 169,Maguire, 165,see State v. 129 N.H. 120,523 A.2d 123
(1987), tothe search incident arrest seeexception, Maxfield,State v.

103, 105, 427 12, 14 (1981),121 N.H. A.2d inventorythe search excep­
tion, Farnsworth, 656, 661-62, 497126 835, 838see State v. N.H. A.2d
(1985), exception, Gallant,and the automobile see State v. 133 N.H.

(1990).385,138, 145, 574 eachAlthoughA.2d 390 of the above excep­
warrant,anegates prerequisitetions the need for search the State

bymust still the warrant itssatisfy showingclause that actions were
bysupported probable cause.

Thus, we come the purposeto understand both theand mechanics
I,theof fourth amendment and 19.part article These provisions are

to protectintended individuals from arbitrary governmental intru-
insions. When anengaging investigatory procedure which consti-

ofmeaning provisions,tutes a “search” within the these government
must a orofficials obtain warrant be toprepared demonstrate that

justified bytheir actions certain exceptionalwere circumstances and
were founded cause.upon probable

backdrop,this historicalHaving my analysisdescribed begins
with a of the United Statesopinionreview of the Supreme Court in

(1983).Place, Place,InU.S. 696United States v. 462 drug enforce-
ofinvestigative stopment an aagents suspectmade at La Guardia

ofIn the course theAirport. stop,Id. at 698-99. the suspect’s lug-
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totransported Kennedyand wasa warrantseized withoutwasgage
Id.a canine “sniff test.” at 699.subjected toit waswhereAirport,

justified but that thewasthe initial detentionheld thatThe Court
minutes,ninety exceeded theoverluggage,of theseizureprolonged

in the ab-and was unreasonableinvestigative stopaof merelimits
Id. at 709-10.cause.of probablesence

Court, in threemajority para-of the PlacetheIn its opinion,
Place, at 706-07. The Courtthe sniff.dogaddressedbrieflygraphs,

isdog“if itself astating [the sniff]thatbyits discussionbegan
cause, respondent’softhe initial seizureprobablerequiringsearch
subjectingof it to the sniff test —no matterpurposefor theluggage

probable Id.justified on less than cause.” atbenothow brief —could
sniff,aof canine emphasiz-the characteristicsthen discussed706. It

amuch intrusive than typicalis less search”“techniquetheing that
subjected“is to theowner not embarrassmentpropertythat theand

in and moreless discriminate intrusiveentailedand inconvenience
conclusion,Inat 707. the Courtmethods.” Id. heldinvestigative

theinvestigationcourse of that intendedagentsthe particular“that
which lo-luggage,of wasexposure respondent’sto pursue here —

a trained canine —did not constitute ain a topublic place,cated
Id.meaningwithin the of the Fourth Amendment.”‘search’

Place themajorityto note that the usedimportant qualifyingIt is
Place,of Fourthmeaning“within the the Amendment.” atphrase

meaningof the ofunderstanding the707. Our common word
from inmeaningbe different itsmay quite“search” constitutional

in did precludeThe discussion Place not consideration ofcontext.
terms,ina itplain simply supportedsniff as “search”dogthe the

of the sniff as suidog generischaracterization and itsCourt’s treat-
See id.accordingly.ment

which serves as theholding centerpieceIt is the Place of the
claim. The assertsresponse to Pellicci’s State thatState’s Place

use of drugfor the that the detection isproposition dogsstands not
of fourthsubject proscriptionsto the the amendment. The State

inadopt interpreting part I,have us this conclusionsimplywould
article 19.

comment a ofpoint upon type govern-It is at this toappropriate
Ohio,intrusion, 392forth in v. U.S. 1originally Terrymental as set

(1968), “search,”which is a but which does not fall within the tradi-
I,partmechanics of fourth or article 19.tional the amendment There

predi-“an rubric swift actionpolice necessarilyis entire of conduct —
of beat—on-the-spotthe observations the officer on theuponcated
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been,historically has not and as a practicalwhich matter could not
be, subjected the warrant Id. 20.procedure.”to at This conduct in-

anduringa forpat weapons investigatorycludes down detention. Id.
A the ofunique discovery“frisk” is because isscope strictly limited

security, severe,personal althoughand the intrusion on is brief. See
search, 26,“full”24-25. is not a id. atid. at It and falls within a

notsimplyof search which does rise to thecategory threshold level
of amendment,to invoke the warrant clause the fourthnecessary id.

Yet,at this conduct touches the basic notions at20. the heart of con-
provisions,search and seizure the inpublicstitutional interest effec-

detection theprevention righttive crime and and of individuals to be
arbitrary governmentalfree of intrusions. Id. at Therefore,20-21.

byof conduct isconstitutionalitythe such tested applying only the
amendment, generalfirst clause of the fourth the proscription

unreasonable searches and seizures. Id. atagainst 20.
reasoningThis court the of inadopted Terryhas interpreting part

I, recognizedarticle 19 and has that a search maylimited be con­
an investigativeducted without afollowing stop probablewarrant or

Hamel, 670, 674-76,cause. State v. 123 N.H. 555,466 A.2d 558
(1983); asee RSA 594:3. reasonableUpon suspicion that the person

adetained be an officermay carrying weapon, may frisk the suspect.
676, 466Hamel,v. 123 A.2dState N.H. at at 558. The reasonableness

of intrusion into an area ordinarily subjectthis limited to constitu­
is determinedprotection by balancing publictional “the interest in

rightlaw enforcement and the individual’s to personal security free
from law officers.” State v.arbitrary byaction Landry, 288,116 N.H.

(1976)289-90, 661, (citing Ohio,Terry358 A.2d 663 v. 392 U.S. at 20-­
21). test,Applying balancingthis we have concluded that the safety

thepolice outweighsof officers limited intrusion abycaused momen­
tary probablesearch. No warrant or causepat-down is necessary.

a thatOnly suspicionreasonable the suspect “may be armed and
bepresently dangerous” must shown. See v. Hamel,State 123 N.H.

675, at Terry Ohio,at 466 A.2d 557 v.(quoting 30);392 U.S. at RSA
Thus, in interpreting constitutionality frisk,594:3. the of the this

given practicalhascourt consideration to its unique and,character
I,to thecontinuing part 19,while honor ofpurpose article has not

the approachdichotomous mechanicalapplied which priorexisted to
Terry.

is my opinionIt that the use of a canine sniff during an investiga-
similar intive detention is character to a frisk and should be placed

the Iwithin same category. fully recognize and accept the fact that
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Terry beyondthe aextension of doctrineanrepresentsthis opinion
is, majoritythe PlaceBut, a sniff ascanineweapons.forsearch

infrisk, it is limited bothout, uniquelyLike ageneris.suipointed
necessaryit not rise to a leveland doesintrusivenessdiscovery and

Yet, ait is search within therequirement.the warrantto trigger
person possessionTo have one’s orthe word.ofmeaningplain

to personal dignity,an affront and thecertainlyisby doga“sniffed”
anymake it less so. It mostlimited does notdiscovery isfact that

andfrightening, perhaps humiliatingannoying,ancertainly can “be
search, IAlthoughat not a full-blownTerry 25.Seeexperience.”

dog to discover concealed items isby policeuse athat the ofbelieve
indignityinflict and cause resentment of theintrusion which canan

Therefore,I, inarticle 19. as theby partprecludedto betype sought
balancing test shouldfrisk, Terryis that themy opiniona itcase of

reasonableness of the canine sniff.determiningin thebe applied
interests, friska between acomparisonIn competingtheweighing

ofdiscovery gen-The contrabandmay helpful.beand a canine sniff
certainly carry weight givendoes not theerally, important,although

however,Similarly,a officer. the intru-safety policeofthe immediate
in severitynot to thecompare physicalof a sniff doesdogsiveness

Ohio, 392 atv. U.S. 16-17. I believeTerryof a Seefrisking person.
a lawfulduring investigative stop,a foundedthat use of canine sniff

suspicion objectthat the of the sniffon a reasonable and articulable
contraband, Terrysatisfy balancingthe test.doescontains

sniff wasdogheld that the not a “‘search’majorityPlaceThe
Place,Seethe Fourth Amendment.” 462meaningwithin the of U.S.

(asTo otherwise would Justice Batchelder properlyat 707. hold
dissent) require policethat have probableout in hispoints cause
a narcotics detection aemploying dog, Terry-typeunlessbefore

isanalysis Admittedly,was there no indication thatapplied. the
or inuponeither considered reliedmajority Terry findingPlace that

justified inagents were the caninedrug employingthe enforcement
But, in the dog during investigativePlace was used an deten-sniff.

objectthe had a reasonable that tosuspiciontion and officers the be
I note haddrugs. Terry applied,contained that been thesearched

inwould have been with the conclusion inharmonyresult drawn
Place, that “the courseparticular of that theinvestigation agents

to justified. Place,intended was 462pursue” constitutionally See
707.atU.S.

claim,In Pellicci’s Iruling upon that dogwould hold the sniff was a
I,meaningwithin the of partlimited search article 19.1 am in agree-
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that, policement with Justice Johnson when have made a valid inves-
detention,stop theyor suchtigative may employ “sniffs” provided

that have a reasonable andthey suspicionarticulable objectthat the
I that,to be sniffed contains contraband. would frisk,also note alike

use dog requirethe of a trained narcotics could probable tocause be
in scopea settingreasonable outside the of a lawful limited investi-

gative detention.
To aresay dog completelythat sniffs removed from the protec-

I,bytions afforded article 19 would allowpart their arbitrary em-
Anby law enforcement officials.ployment innocent person standing

subjectedon a sidewalk could be to the embarrassment and indignity
a dog police.of sniff at the discretion of Similarly, a person stopped

offense, infor a minor traffic while view of passing neighbors or
friends, hiscould have vehicle sniffed without any basis for suspect-

Ithat it contains contraband. believeing that governmentalthese
are of a thatqualityintrusions offended our ancestors and precipi-

I,intated the affordedprotections part article 19.
But, to a “fulldefine canine sniff as a search” within the meaning
part I,of require probablearticle 19 would cause every time the

seek to use a detection Thepolice drug dog. role of such animals
towould be limited theeffectively ascertaining location of contra-

band, discoveringas to itsopposed existence. Canine narcotics sniffs
lawwould be of little benefit topractical enforcement officials.

I the positionsfind neither of above extreme satisfactory. There
should be no war our constitutionbetween and common sense. State

(1966)62, 64, 183, 185107 217Crump,v. N.H. A.2d (quoting v.Mapp
(1961)).Ohio, 643, 657367 U.S. sniffs shouldDog be inconsidered

category subjectthe same as frisks and be to the Terry balancing
test. Such would show ourtreatment continued reverence for the

I, 19,values lifegave partwhich to article while acknowledging, as
Place,did the inSupremeUnited States Court the unique character

of the dog sniff.

J.,Thayer, Iconcurring specially: withagree my brothers
inBrock holdingand Johnson their that the conviction should be

I withupheld. agree uponalso them that the facts apresented valid
effected,Terry was and that the Statestop introduced evidence of

todrug dog’s reliabilitythe detection sufficient establish that its
to searchgave probablealert the officers cause Pellicci. I disagree

however, dogthat sniffmy colleagues,with the conducted here was a
I,meaning partthe article 19.search within of
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dog trained tousing policeaan officerdetermining whetherIn
of ourmeaningin within thea searchengagedhasnarcoticsdetect

in a unintrusiveConstitution, dog engages physicallywhen theState
court,cases of this in ancar, priortowe must first lookasniffing of
Interm search. State v.of themeaningthedetermineeffort to

(1983),101, we that “[a]571 statedMcGann, N.H. 467 A.2d124
law,of the aby pryingan officerquestaordinarily implies,search

104, 467Id. at A.2d atfor that which is concealed.”placesinto hidden
186, 191, 322,208 326106 N.H. A.2dCoolidge,v.(quoting State573

a(1965)). in were that law enforcementMcGannThe relevant facts
vehicle identification numberseeking automobile’sanofficer was

103,(VIN) 467 A.2d at In re­in view. Id. at 572.plainwas notthat
number, of theto obtain the the ownerattemptto the officer’ssponse

search, the soopenedto a car doorvehicle, had not consentedwho
postto the door for theinspectaccess andgaincouldthe officer

inVIN. held that case that the open­of a Id. Weor absencepresence
place for that which wasinto a hiddenpryingthe door was aofing

104,a Id.concealed, search. at 467 A.2d attherefore constitutedand
looking gunswere for that wereIn the officersCoolidge, police573.

191,v. N.H.Coolidge,in closet. State 106 at 208a bedroomconcealed
voluntarily handed over thegunsthe were toat 326. BecauseA.2d

into,pryingno and noofficers, that there was thereforewe held
192, A.2d at 327.Id. at 208search.

McGann,case, in there nounlike the situation waspresentIn the
Instead, the dogthe officers and remained law­bothprying.physical

nothingand directed inside it. To equatePellicci’s carfully outside of
door, inspectionof car to make available for that whichaopeningthe

therein, aanalyzing bywith the trained narcotics ofdogis contained
car, it,without a intrusion intosurrounding physical simplyair athe

to ain both circumstances led ofthe conduct determinationbecause
area,in protected completelycontained the theignoreswhat was

a intrusion. Justice Johnson theof stresseslegal necessity physical
abilityan officer’s his or her ownthroughbetweenfactual distinction

activity, and usepossible unlawful the of other de­senses to detect
otherwise,vices, in determiningor as a factor whether ormechanical

conduct constitutes a search. It is clear that noparticularnot search
uses his or her own senses to illegalwhen an individual detectoccurs

Martinez-Miramontes, 808,494v. F.2dconduct. See United States
(1974) (no(9th denied,Cir.), 419 897cert. U.S. search where offi­810

vehicle);emanating from v.marijuana odor United Statescer smells
(9th1071, Cir.), denied,Fisch, cert. 4121076-79 921474 F.2d U.S.
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(1973) (officers overhearing incriminating conversation taking place
conductingin hotel room not inneighboring search absence of tres­

clear, however, that the ofpass). equallyIt is use technology to en­
nothance an senses does necessarilyofficer’s transform otherwise

lawful conduct into a search for constitutional purposes. See United
(1983) (fourthKnotts, 276, 282States v. 460 U.S. amendment does

police augmentingnot from senses withprohibit science and technol­
States, 227, 238-39 (1986)Co.v. United 476ogy); Dow Chemical U.S.

(no governmentfourth amendment search where utilizes camera to
eye see);more detailed information than nakedprovide can United

Knotts, (policev. 460 at 285 use ofStates U.S. radio receiver to track
transmitter within defendant’sradio located car does not constitute

search).
I,of partThe historical article 19 andbackdrop the fourth amend-

ment, interpretingas well as federal cases amendment,the fourth
inare the issue before us.helpful analyzing As Chief Justice Brock

out, I, 19 and the fourthpoints part article amendment were con-
to restrain the of rule. British,ceived excesses British The under the

assistance,ofauthority generalof writs would search the property of
in an attempt goods beingcolonists to find smuggled into the colonies

that had not had taxes on them.paid Additionally, British troops
would into privateintrude homes and businesses in an attempt to
determine wasanyone printingwhether material without first hav-
ing obtained a license from the British government. cases,In these

i.e., carts,the British were searching, physically prying into, houses,
offices, etc.

toSimilarly requirementthis court’s that there be a physical pry-
search,for conduct aing to constitute federal courts interpreting the

held, 1967,Federal until thatConstitution the of anyabsence tres-
i.e., intrusion, would inpass, physical result the conduct’s falling out-

side the prohibition.fourth amendment See v.Silverman United
States, 505, (1961);365 U.S. 509-11 Olmstead States,v. United 277

(1928).457,438, 464, However, inU.S. 466 Katz v. States,United 389
(1967),347 SupremeU.S. the Court of the United States broadened

by statingthe definition of search that “the Fourth Amendment
protects notpeople simply against unreasonable—and ‘areas’ —
searches and seizures ... the reach of[so that] that Amendment
cannot turn upon the or absence of apresence physical intrusion into
any given enclosure.” Id. at 353. So was born the reasonable expecta-

of inprivacy concepttion fourthdetermining amendment rights.
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in Katzconcept enunciatedof privacyexpectationThe reasonable
court, not arguethe didpartiesandby thisadoptednever beenhas

ourthe toapplicationaddressedrecentlyWeit here.adoptwethat
analysis,of privacyexpectationof the legitimateState Constitution

said:when we
aware, has never beenthis court“Indeed, far we areasso

from thechoosing amongbyarticle 19to construeasked
ofholding majority,the Katzfrom therangingpossibilities

posi-of to theprinciples privacy,generalizedthrough other
Black, in Katz. Nor dowho dissentedby Justicetion taken

here,interpretive alternativesaddress thesethe parties
the of article 19backgroundhas briefedneither sidewhere

onbearing the extent toits ashistory applicationofand the
to our own constitution.”amay guideKatz be soundwhich

1252, 1256(1987),Valenzuela, 175, 180-81, 536 A.2dN.H.130v.State
omitted).(citations Furthermore,(1988)denied, 485 U.S. 1008cert.

I,when interpreting partthe Katzadopting analysisofthe wisdom
Settle, 214, 219, 447122 N.H.in v.was Statequestioned19article

(1982),1284, stated:where we1287A.2d

of doctrine is noexpectation privacy’ boon‘legitimate“The
justiceof the criminal system,generalto the administration

establishment, the workload of the trialthe law enforcement
Itcourts, rights.constitutional introducesclearlyor defined

judicial yetprocessenforcement and anotherinto the law
orderlyto be made for thethreshold determinationflexible

.of criminal cases. . . Our review of thefair dispositionand
ofexpectationunder the ‘legitimate privacy’decidedcases

its administration notus that is withoutdoctrine shows
have toAppellate courts been forced draw fineproblems.

questionable.”arelogicalwhose basesdistinctions

tountil we asked broaden the ofconceptis clear that are searchIt
State,our thebybeen used test to betraditionally appliedthat has

intrusion orinquiry physical trespassinto whether a hasmandates
when, here,I that asAccordingly, police dogwould hold aoccurred.

in not intrude intophysically propertyconduct that does theengages
I, 19defendant, partno of article hasof a violation occurred.

“search,”I cannot our traditional definitionbut note that ofhelp
intrusion,which be a or the unde-requires physical yetthat there as

anyfromconcept resulting my opinions,fined brothers’ which in
Katz,event falls short of is restrictive than itsmore federal counter-
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However, the Court thepart. Supreme of United States has deter-
inmined a a notdog public placethat sniff does rise theto level of a

here,search, majoritywhile the the moreapplying narrowly drawn
search, In Place,holds that itdefinition of does. United States v. 462

(1983), Supreme696 the Court consideredU.S. whether a sniffdog
of an constituted aluggageindividual’s search under the fourth
amendment to the Federal Constitution. Id. at 706-07. In holding

not, explained:that it did the Court

“A aby‘canine sniff’ well-trained narcotics detection dog,
however, notdoes therequire opening luggage. It does not
expose noncontraband items that otherwise would remain

view, does,publichidden from as for example, an officer’s
ofthrough Thus,the contents therummaging luggage. the

inmanner which information is obtained through this inves-
technique is muchtigative less intrusive than a typical

Moreover,search. the sniff discloses only the presence or
narcotics,of Thus,absence a contraband item. despite the

fact that the sniff tells the authorities something about the
of theluggage,contents the information obtained is limited.

This limited alsodisclosure ensures that the owner of the
subjected toproperty is not the embarrassment and incon-

invenience entailed less discriminate and more intrusive in-
vestigative methods.
In respects,these the canine sniff is sui generis. We are
aware of no other investigative thatprocedure is so limited

in inboth the manner which the information is obtained and
in the content of the information byrevealed procedure.the
Therefore, we conclude that the particular course of investi-
gation agentsthat pursuethe intended to exposure ofhere —
respondent’s luggage, which was in a publiclocated place, to
a trained canine —did not constitute a ‘search’ within the

of Fourthmeaning the Amendment.”

then,My objection,Id. at 707. majority’sto the view that a non-
dogintrusive sniff in a is apublic place search centers around the

fact that our State requiresConstitution that there be a physical
intrusion, here,an notelement andpresent also that the United

Court,States hasSupreme which broadened the term “search” for
notfederal constitutional haspurposes, dogfound a sniff under these

circumstances to a search.be
My brothers and JohnsonBrock hold that although a dog sniff is a

search, sniffsour notState Constitution does require that such be
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Instead, write that the bal-they Terrycause.probablesupported by
forof a vehicle controlled sub-to sniffsdogextendstestancing

suspicionreasonable that suchofficer’sso that anstances
toenoughin substantiate thethe vehicle isis concealedcontraband

law,orHampshireno federal caserefer to NewMysearch. brothers
anTerryof to immediateapplicationthehowever, that supports

Terrywhen the resultsstopped, stopor vehiclepersonof thesearch
for the fur-furnishing probable causeevidencein information orno

result,to their Justice Johnson andjustifyIn orderther search.
Ohio,v. 1interpret Terryhad 392 U.S.have toBrockChief Justice

the federal courts.(1968), by Theway contemplatedin nevera
held aconsistentlyhas that whenSupreme stopCourtStatesUnited

under a search of vehi-Terry,is effected thata vehicleand search of
haveif enforcement authoritiesonly probablethe lawcle can occur

exists, sup-the evidence seized must beIf no causeprobablecause.
Ross, (1982);798,v. 456 U.S. 809 Carroll v.United Statespressed.

(1925).132,States, 267 153-54U.S.United
search,for the limitedto note that the basis orimportantIt is

the officer andfrisk, safety police public.in was the of theTerry
of friskOhio, purpose Terryat 23. The the is com-v. 392Terry U.S.

crime which the officerany underlying maytounrelated rea-pletely
committing, committed,hasindividual is orsonably believe the is

TerryIn toexpanding apply dogcommit. to the sniff ofabout to a
ofsuspicionon officers’ reasonable criminal activityvehicle based

Johnson and Justice Brock havedrugs, Justice Chief mis-involving
of in Terry.the the limited search enunciated Un-purposeconstrued

cited,legalwhich no hastheory,der their for basis been the
in a willgovernmental conducting vary,interest limited search de-

severityon the of the crime being investigated, apending concept
the underlying Terry.which is at odds with rationale of

BATCHELDER, J., dissenting: I withagree Justice Johnson and
that the sniff atChief Justice Brock canine issue here was a search

I,partwithin the of article 19 of Newmeaning Hampshirethe Con-
I do dogstitution. Because not consider the sniff itself to fall within

search, inthe limits of a I ITerry-type write dissent. would hold that
through dog,the search carried out the use of the like most other

searches, cause, merelynotrequired probable and a reasonable and
in,articulable the wassuspicion engagedthat defendant or about to

commit, some of criminal activity involving controlledtype sub-
stances that his vehicle illicit drugs.and contained
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sniff,ofAs the basis their treatment of the canine Justice Johnson
reasoning Ohio,the ofadopt Terryand the Chief Justice v. 392 U.S.

(1968).1, They20-21 would have the court espouse today, as State
law, the that aposition Terry-type investigationconstitutional can be

Idrugs. appreciateout to search for illicit incarried that suchtaking
limit,they attempt Constitution,to under the Statepositiona the use

issue,Iinvestigations. however,takeof canine sniff with analysisthe
inthey rely this case.upon which

I an can berecognize argumentthat made that under United
Place, 696, (1983),v.States 462 U.S. 706-07 a dog sniff such as the

notone here is a search for the of thepurposes fourth amendment to
Constitution; however, I amthe Federal also aware that this canine

not the limits of a Terry analysis.sniff would meet federal
states, veryAs purpose“[T]heJustice Johnson of bringing the dog

anythe vehicle was to have it detectto contraband that bemight
Ahidden inside.” canine trained to detect illicit drugs does pre-not

question a to or confirmliminarily suspect allay its reasonable suspi-
cion of It searches forcriminality. simply evidence of crime. In this

of aregard, use trained canine to detect drugs goes beyond nar-the
confines of a search.Terry-typerow

theAlthough Terry balancing test has been applied to anallow
conduct,officer to on the basis of less than cause,probable a war-

rantless and search ofpat-downseizure a forsuspect weapons,
Terry, 30,at and has been relied insupra upon support of further

investigativelimited seizures under the amendment, see,fourth e.g.,
873, (1975)422Brignoni-Ponce,States v. U.S.United 881 (investiga-

vehicle),of I knowtive seizure of no decision of the United States
that,Supreme under the ofreasoning Terry,Court allows an officer

conduct a search for evidence based only uponto a reasonable and
See,of activity.articulable criminalsuspicion e.g., Brignoni-Ponce,

(“The422 U.S. at 881-82 officer may question the driver pas-and
sengers status,their andcitizenship immigrationabout and mayhe

circumstances,them explain suspiciousask to but any further deten-
cause.”).or be ontion search must based consent or probable Terry

rejectsanticipates expansionitself and the of its reasoning to encom-
Chiefpass Justice Johnson’s and Justice Brock’s search:proposed

inlength“We need not at this casedevelop . . . the limita-
Fourth Amendment placestions which the upon a protective

weaponsand for ....seizure search Suffice it to note that
search, asuch a unlike search without a warrant incident to
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to theby any preventneedarrest, justifiednotisa lawful
of crime.”of evidencedestructionordisappearance

at 29.supraTerry,
Whitehead, 849,v. 849 F.2dStatesUnitedquotesJohnsonJustice

(1988), todenied, sayCt. 534-35 that(4th Cir.), 109 S.cert.856
frisk”expanded beyond “stopthe andhas beenreasoningTerry’s

his novel ofTerry, applicationas for thesupportinpresentsituation
However, thebefore us. cases White­to the easebalancing testTerry

all involved seizures under thestatementfor thatuponhead relied
United v.than searches. See Statesratherfourth amendment

(20-minute(1985)675, investigative detention673470 U.S.Sharpe,
Place,v. 462 U.S. at 699defendant); (temporaryStatesUnitedof

airport);atluggage public Michiganof v.detentionwarrantless
(seizure(1981)692, of onSummers, person693 outside452 U.S.

422home); Brignoni-Ponce,v. U.S. atUnited States 875steps of
to question occupants).vehiclepatrol stoppingborder(roving

Moreover, appliedthe Whitehead court itself a Terryto the extent
canine sniff it con-upholdstandard to the search wasbalancing

with, what it utilized indegree Terryit is unclear to examin-cerned
se, to other circumstances indog per opposed presentsniff asing the

Whitehead, police broughtIn officers trainedthe case. narcotic-
roomette on a tointo the defendant’s train sniff hissniffing dogs

Whitehead, supra at 853.while he waited outside. The courtluggage
in concluding that the sniffupon Terry dogrelied did notapparently

Whitehead, However,supra at 856.cause. the courtrequire probable
expectationthe limitedfactored into the balance of thatprivacy

roomette,inhad the as well as levelreasonablyWhitehead the of
gravityand the thedogof the sniff of law enforcementintrusiveness

Whitehead, suprathe sniff. at Todoginterest 856. thesupporting
Whitehead’s reasonable expectationextent the court considered of

roomette, holdingin it is unclear whether itsthe underprivacy Terry
tocanine sniff alone or the officers’ intoapplied to the entrance the

present.circumstances Because Whiteheadroomette under the was
which,ofupon privacy analysisan asexpectationbased Justice

we haveThayer acknowledge, adoptedJohnson and Justice neither
19,I,nor under article and because itsrejected part application of

unclear,dogto sniff is Justice JohnsonTerry uponthe relies a slen-
hisindeed in novel extension ofapplying Terryder reed under the

HampshireNew Constitution.
if, sniff,athe sui nature of caninegiven generisEven Terry did

aupon merelysuch a search based reasonable andsupport articula-
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sniffble the in this case took insuspicion, dog place such a context
beyondthat it intended minimalTerry’swent intrusion on fourth

Place,amendment United States v. 462rights. at 703U.S.Cf.
(“When the nature extent of theand detention are minimally intru-

interests,sive of the individual’s fourth amendment the lawopposing
can a onsupportenforcement interests seizure based less than prob-

cause.”) added.). Here,(Emphasis althoughable the police arguably
warrant,aprobablehad cause to obtain Pellicci stoppedwas and

car,to remain in his the dog exterior,ordered while sniffed the car’s
on a It is that thispublic arguable activity subjectedstreet. the de-

to typefendant the of “embarrassment and inconvenience inentailed
less more investigativediscriminate and intrusive methods.” United

Place, at applicationStates v. 462 U.S. 707. The of Terry to a search
inand seizure as intrusive as that this case would create an exception

to the generalthat would threaten swallow rule that searches under
I, ifonlyarticle 19 are “reasonable” basedpart probableon cause.

(1979).York, 200,Dunaway v. New 442 U.S. 213Cf.
The at issue here should becanine sniff treated either aas search

cause, all,requiring or not as a search at asprobable it sois consid-
in concurring opinion Thayer.ered the of Justice I consider it a

the full of Staterequiring panoplysearch constitutional protections
for following Hampshirethe reasons. The New Constitution is pro-
tective within its borders. Like the Constitution,of those Federal

of libertyof its areguarantees necessarily weighedsome against the
societal interests of freedom fromcompeting government intrusion,
hand,on the and the successful prosecutionone of those who commit

crimes, the other. In this delicate area of balancing interests,on such
is to thetempting equate contemporaryit ofconcepts guaranteed

under the State Constitution withfreedom those of the Federal Con-
stitution, inas decisions of the Unitedexpressed States Supreme

view,approach, myan inCourt. Such contains within itself a flaw.
persons Hampshire’sThe million or so within New anyborders at

not agiven necessarilytime are microcosm of the national population
as a To the that framerswhole. extent the contemplated a function by

nation,the States as laboratories for the they arecognized distinc-
tion between the social fabric a State and theof larger social fabric of

I argumentthe nation. believe that a strong can be made that the
byweighedsocietal interests the United States Supreme inCourt its

the Federal areof Constitution not atinterpretation all times con-
with us at thebycomitant those considered State level.
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must be reflective ofthe Federal ConstitutionofInterpretations
society’sof life and atprotection propertythefordeep concerns

ills,denominator of America’s social forcommonThe lowestfringes.
in Inworse, interpretations.a role constitutional deci-hasbetter or

Place, 696,v. 462 U.S. the Court wasStatessions such as United
indrug running high-volume airportswithconcernednecessarily

to the wholesale of alienssmugglingreference atindirectly byand
border, as with the forpotentiality deliveryas well theMexicanthe

to at the nation’s air-departing flightsdevicesexplosiveof bombs or
hand, inbackdrop than the case at whichThis is a differentports.

Pellicci, target ongoing drugof an surveillance and investi-albeit the
a inpassenger earlyhis car with the ofdriving eveningwasgation,

instreet Portsmouth. Holdingon a that theAugust day publican
I,meaninghere was a search within the of partsniff at issuecanine

19, but, a novel extension of Terry-stop analysis,because ofarticle
cause,probablebased on theportendsto be firstrequirednot one

thicket from which our extrication willinto a constitutional bestep
civil nor to therights helpfulof difficult task ofsupportiveneither

law enforcement.
amendment to the StatesThe fourth United Constitution acts as a

rightan individual’s to be free frombase line for unreasonable
However, we have continuallysearches and seizures. interpreted

I, New Hampshirearticle 19 of the Constitution topart provide
286, 289,Koppel, 977,State v. 127 N.H. 499protection. A.2dgreater

(1985). In support extending personalof979-80 freedoms under
constitutions, it has stated:beenState

theagainst ability protect“When to fundamentalweighed
therights, practicalconstitutional need of uniformity can

Thus;factor.seldom be a decisive annotwithstanding inter-
in conformingest our State Constitution’s restrictions on

tosearches and seizures those of the Federal Constitution
desirable, this court has adoptedwhere independent stand-

ards under the State Constitution when doing so best pro-
and in‘predictability precision judicialmotes review of

and seizure cases and the ofprotectionsearch the individual
rights of our citizens.’”

296,Video, 304-05, 556,v. P.J. 68 N.Y.2dPeople 501 N.E.2d 561-62
(1987)(1986), denied,cert. 479 U.S. 1091 (quoting Johnson,v.People

398, 407, 439, (1985)) (furtherN.Y.2d 488 N.E.2d66 445 citations
omitted). In light joinIforegoing,of the Justice Johnson and the

that,in infinding ease,Chief Justice the circumstances of this the
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exterior of an automobile is acanine to sniff the searchuse of a
I, article 19 of the Newpart Hampshirethe of Con-meaningwithin

stitution; however, I such a search to berequire uponwould based
than mere reasonable suspicion.rathercauseprobable

19, search,I, warrantlessarticle a such as the onepartUnder
unreasonable, ahere, recognized exception.absent State v.is seper

(1982).1284,214, 218, 447 A.2d 1286 As theSettle, 122 N.H. Chief
allconcurring opinion, recognized exceptionsin his tonotesJustice

from, course,of theapart Terry exceptionwarrant requirement,the
Constitution,under the State see State v.adoptedhas been Bro-that

411, 415, 1134, (1985),deur, 493 A.2d 1137-38 are either126 N.H.
justifiedor as the ofcause result an arrestby probablesupported

The trial court did not acause. make asupon probable findingbased
warranting dog.the use of the Without thatprobableto cause neces-

I,unreasonable under partthis search is article 19.sary finding,
for the sniff indogcause this case does notRequiring probable
a sniff conducteddogthe conclusion that under circum-obviate

from those here not fall withinpresent mightdifferent thatstances
I,partwhich the of article 19protections apply.of conduct totype Cf.

(caninePlace, at 707 sniffv. 462 U.S. of lo-luggageStatesUnited
amendment).is not a search under fourthairportin publiccated

however, is the consideration voiced by Justicesimportant,More
in a discussion concerningand Brennan the fourthStewart

amendment.

unrest, whether caused crime orby‘“In times of racial con-
subversion, this basic lawflict or fear of internal and the
may unrealistic orrepresents appearvalues that it ‘extrava-

values were those ofto some. But the the authors ofgant’
We must notconcepts.’our fundamental constitutional allow

to blindfor effective law enforcement us to the perilour zeal
in . .that lies . ofsociety disregard[the]to our free the

the Fourthbyafforded Amendment.”protections
(1983)491, (Brennan, J.,513Royer,Florida 460 U.S. inconcurringv.

result) 443,v. New 403Coolidge Hampshire, U.S. 455(quoting
denied, (1971))J., 404(Stewart, opinion), reh’g U.S. 874plurality

omitted).(citations equallyThis consideration is applicable to our
provided byhere of the the Newprotections Hampshirediscussion

As the canine sniff was a search inconducted violationConstitution.
I, 19,1 thesuppressarticle would evidence foundpart duringof the

defendant, Isearch the andsubsequent of would reverse the
conviction.


