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Nadeau,Arnold, L.attorney general attorney, on{TinaP.John
for the State.orally),brief andthe

defender, Concord,chief of briefappellate byE. Duggan,James
the defendant.orally, forand

defendant, Letendre,Thayer, byDavid was tried a juryJ. The
feloniousburglary, robbery, aggravatedof sexual as-and convicted

arrest, 635:1, 636:1,sault, to RSA RSA RSAresisting pursuantand
642:2, On632-A:2, respectively. appeal, argueshe that theand RSA

J.) juryto thecharge on reasonable{Pappagianis,Trial Court’s
from the model instruction insignificantlydeviated delineateddoubt

832, 838-39,Wentworth, 858,118 N.H. 395 A.2dv. 862-63State
(1978), reversalautomatically requireand therefore should of the

alternative,In the he arguesnew trial. that theconvictions and a
first,in twofatally respects:was flawed that itgiveninstruction as

jurors theythe that were toupon required employto impressfailed
and, second,as defined for themdoubt standard thatthe reasonable

chargeof the Wentworth did not provideabbreviated version thethe
absorb, consider,to and under-opportunitywith sufficientjurors

doubt. Inof reasonable addition to theseconceptstand the claims
inadequacies of the reasonable doubtallegedthe instruc-regarding

tion, that the trial courtMr. Letendre also contends committed re-
in “toerror the State cross-examine theallowingversible defendant

of other witnesses.” We find theseveracity argumentsabout the to
the defendant’saccordingly upholdmeritless and convictions.be

noting encouraged,that we have indeed ex­begin byWe
horted, court to the reasonable in­superior employ jurythe doubt

in the case. This court isset forth Wentworth convincedstruction
set forth inof the model instruction Wentworth will providethat “use

doubt,of reasonable will reduce needless litiga­a balanced definition
will insure thetion, applicationmost of a uniformimportantlyand

the evidence injuries weighing presented trial courtsstandard for
Aubert, 634, 638,. State v. 120 421the State . . .” N.H.throughout

(1980). However,124, 127 despite repeatedour topleasA.2d refrain
we have beencharge, uponfrom the Wentworth called toaltering

the doubtthe of reasonable instruction in nu­sufficiencydetermine
judge neglectedwhere a trial has to ourmerous instances heed

strayhas chosen to from the mandated instruction.warning and See
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(1983)481, 488, 480,465 A.2d 484 (judges123 N.H.v. Zysk,State
change charge; opportunitynot to Wentworthnumerous timesasked

not to add tojudges languageremind trial oftaken, toagain,”“once
(citationslitigation)to needlessonlyit leadsbecauseWentworth

omitted) 1065,121Langdon,State v. N.H.original);in(emphasis
(1981)299,1068, (strongly reemphasized previous posi-300438 A.2d

alteringrefrain from Wentworthshouldjudgesthat trialtion
636, 638, 126,421Aubert, N.H. at A.2d at 127120State v.charge);

(efforts of reasonable doubt have been re-conceptdefineto further
criticized; not to add to the modeljudges requestedtrialpeatedly

(trial839,Wentworth, at 395 A.2d118 N.H. at 863State v.charge);
at furtherattempts definingto avoid reasonablecautionedjudges

doubt).

apparent partout reluctance on the ofPointing this some
verbatim,instruction it is theto deliver the defendant’sjudgestrial

rule,firm trial willjudges“without a not listen to thethatposition
that a decade ofArguing “[a]fterof Court.”pleas cautioning[this]
Wentworth will insureonly mandating compliance,”requesting,and

anya se rule “thatperhe would have us establish substantial mod­
ininstruction will the future requireification of the Wentworth a new

that,has not ourcertainly escapedit notice hadAlthoughtrial.” the
simply given charge,court the model there would be no questiontrial

instruction,of the we holdconcerning sufficiencythe that the rem­
is not automaticedy noncompliancefor such reversal. Without a

that the defendant has somehow beenshowing prejudiced the in­by
as he is not entitled to a new trial.given,struction State v. Bundy,

(1988).713,382, 383, 713130 N.H. 539 A.2d
case, judge juryIn this the trial instructed the that

presenting“The State has the burden of evidence that is
that the statements inyousufficient to convince the accusa-

are true a reasonable doubt.beyondtion

Hampshirethe States and the NewUnder United constitu-
tions, havinga accused of committed aperson crime is as-
sumed to innocent. The accused doespersonbe not have any

he is sheburden to that or is innocent. Theprove State has
he Athe burden to that or she isprove guilty. person ac-
ahavingcused of committed crime enters the courtroom as

person youinnocent and must consider him oran her to be
you beyondunless the State convincesinnocent a reasonable
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ofguilty everydoubt that he or she is element of the crime
she is charged.with which he or

mean,theA reasonable doubt is what words ordinarily a
reason. It is not a doubtupondoubt based that can be ex-

youAfter have considered allplained away easily. the evi-
law, if thatyou reasonablydence and the doubt the State has

any one or more of the elements of a crimeproved charged,
Ifperson guilty. youmust find the accused notyou have no

doubt that the State has allprovedreasonable the elements
himcharged, youof a crime should find or her guilty.”

instruction,that this modifiedarguesMr. Letendre which omitted
this,”“The test must uselanguage, youthe Wentworth is was inade-

jurorsin failed to theimpress uponthat it theirquate obligation to
the reasonable doubt standard as defined foruse them the trialby

find thisjudge. argument unpersuasive.We

singleIt is axiomatic that “a instruction jury mayto a not
isolation,in artificial but must be viewed injudgedbe the context of

141,v. 414Cupp Naughten, (1973);the overall U.S. 146-47charge.”
383, 713;130 N.H. at 539 A.2d atBundy, Brown,see State v. State v.

(1986).831,606, 615, case,In128 N.H. 517 A.2d 837 this although it
specifictrue that the trial court omitted the languageis of Went-­

jurorsthe to use the reasonableinstructingworth doubt standard as
them, chargefor the as a whole adequately ju­defined informed the

follow,the law asduty judgerors of their to the explained it. More
at the of his the trialspecifically, beginning charge, judge informed

tojurors theythe that were decide the facts and reach a verdict
I explainbased on “the law as shall it.” The judge reiterated this

later on in the when hecharge explainedadmonition that a law­“[i]f
says about the law that differs fromyer anything the law as I shall

it, you will what theexplain disregard lawyer says youand will con­
added.)I (Emphasissider the law as it.”explain The judge again

jurors responsibilitythe their inimpressed upon this regard when he
“must decide the case ontheytold them the evidence and the ra­

from thetional inferences to be drawn evidence and on the law as I
added.)am it.” Given theexplaining (Emphasis fact that the trial

instances,in at least threejudge, separate jurorsdirected the to
them,toexplainedfollow the law as the omission of this language

portionfrom the reasonable doubt of the didcharge not prejudice
requirethe defendant and does not reversal.

argumentThe defendant’s final theconcerning reasonable doubt
jurorsbrevity preventedinstruction is that its the from having the
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the definition. He claims thatmull and absorbto overopportunity
more” than two short sen-concept deservesan important“[s]uch

inno case of his Mr. Let-support position,he citesAlthoughtences.
isthe instruction designedlythat Wentworthcontendsendre

pace jurorsmeasured allows the thethat deliberate“[i]tsrepetitive,
parameters conceptthe of the as theyto think aboutopportunity

words,” anrequires expansive,and that “Wentworth notto thelisten
truncated, explanation.”

the trial court’s instructions ‘“is toThe of statepurpose
in intelligibleclear and the ofjury, language,to the rulesexplainand

Saucier, 291, 299,case.’” State v. 128 N.H.to the 512applicablelaw
(1986) Kunze,1120, 1126 277, 279,Fletcher v. 125 N.H.(quotingA.2d

(1984)); 402,141, 407,142 94Skaff,State v. N.H. 54480 A.2d A.2d
(1947). in155, given,As as the the contextlong charge159 of the

whole, fairly case,as a covers the issues and law ofinstructions the
425, 430,State v. 127 N.H.Dennehy,is unwarranted.reversal 503

(1985) (citations omitted); Bird,769, 10,State v. 122A.2d 772 N.H.
(1982).441, in15, 443 We hold that this case the charge440 A.2d as a

ofconveyed conceptwhole the correct reasonable doubt to the jury.
brevitythe of the instruction is not aAccordingly, alleged basis for

inthe conviction. We also note that thisdisturbing instance the trial
a of hisgave juror typed copyeach instructions.judge They were

with the and hadalong judge ampleable to read toopportunity re­
read, thedigest, upon meaningand reflect of the concept.

now turn our attention to the defendant’sWe final argument on
incourt erred allowingthat the trial the State toappeal, question

defendant,him the truthfulness of other witnesses.about The who
defense,into take the stand his ownchose claims that a series of

him duringasked of cross-examination wasquestions misleading and
He that the himargues questions posedas forcedimproper. to com-

ment on the of other witnesses’veracity testimony, and compelled
him hadcomplainantto admit “that the no reason to lie and in effect

she was the truth.” Thetellingthat defendant claims that his an-
questioningto this line of were todevastatingswers his case and
State, hand,warrant reversal. The on the other argues that although

effective, questions improperthe were not or Inmisleading. the al-
ternative, it is position anythe State’s that error was harmless be-

a reasonable doubt.yond
following questions, pertainingThe to any possible motive to lie on

victim,the of the were asked of thepart defendant at trial.
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“Q. Have everyou [the victim]seen before?
No, IA. have not.

all,You don’t know her at doQ. you?
No, IA. do not.

that,IQ. So then assume that’s —that it’s fair say youto
(sic) anyhad never had disagreements her,with cor-

rect?
A. Correct.
Q. And she would have no reason into come here and lie

about would she?you,
I object to that. himAsking[Defense Counsel]: to speculate

on motives of another witness. That’s to theup jury, your
Honor.

THE Overruled.COURT:
A. theyou repeat question?Could

She would have no reason to inQ. come here and sit in
andjuryfront of this lie about you, would she?

A. No.
Q. my,And recall directyou my examination of [the vic-

tim], you?don’t
IA. do.

IAnd asked her to look atQ. you theduring course of that
examination,direct didn’t I?

A. Yes.
Q. And did she do that?
A. Yes.

inQ. She looked theyou right eye, didn’t she?
A. Yes.
Q. And the wholady you say you’ve never known before

and no disagreementshave had with pointed you out
and identified as theyou being person who inwas her
bedroom that night?

inA. Whenever someone is thesitting chair,defendant’s
personthe on the stand automatically says, yuh, that

was him.”
addition,In questionsa similar set of was asked of the defendant

regarding any reasons the cab driver might have had to lie on the
witness stand.
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inwhen he camedriver]cab[theYou, you recognizedid“Q.
testify?here to

A. No.
before,(sic) have you?himseenneverYou hadQ.

him.I recognizeA. didn’t
then, Iwith himany disagreementshadYou’ve neverQ.

assume?
A. No.

into come and tellhave no reasonhe would thenAndQ.
he?wouldyou,lies concerning

Honor, I’m to object again;goingYourCounsel]:[Defense
client to onasking my speculateHe’sbasis.same

proper.I don’t think that’smotives.witness’sanother
All Overruled.right.THE COURT:

A. Continue.
me?PardonQ.

the question?you repeatA. Could
youmotivation then since didn’tanyHe haveQ. wouldn’t

himanyhad with todisagreementshim and neverknow
and, andfinger youin the at liepointcome here and

he?you,about would
A. No.”

preceding allegedly offendingthe series ofUpon review of
positionthe defendant’s lacks merit. Thewe find thatquestions,

Mr. Letendre to comment on the ve­compeldid notaskedquestions
was not asked whether the victimof two witnesses. Heracity these

simplythe truth. He was askedtellingdriver wereand the cab
if anyhe of the two witnesses had reason orknew eitherwhether

hasjury. questioning approved bySuch beento lie to themotivation
Bruce, 468,465,in State v. 132 N.H. 566 A.2dpast.court the Seethis

(1989) to “Do1144, 1146 (objection you anyknow of reasonquestion,
lie . . you?,”would about . wasyour daughter properlywhy

overruled).
questionsthe as to theposedwe hold that defendant didBecause

witnesses,on of otherveracityhim to comment the we dorequirenot
reach a decision as to the of suchproprietyat this timenot

questioning.

Affirmed.
sit; Batchelder,Horton, J., J.,did not concurred thespecially;

concurred.others
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BATCHELDER, J., Iconcurring specially: agreeWhile with the ma-
I would one furtherjority’s holding, go step and formally recognize

allthat which is too clear: the Wentworth instruction should merely
examplebe viewed as one of an instruction that apprises the ofjury

inthe of reasonable doubt a fair andconcepts even-handed manner.
To the extent that the Wentworth instruction presents such an exam-

it is view that the trial court should be free tople, my deviate from its
does in along comprehensiveso as it so andlanguage coherent fash-

conceptsion the ofcapturing essential fairness and the presumption
It that theof innocence. follows to extent Wentworth is viewed as

itsrequiring slavish adherence to content and rote delivery, it should
be reversed.

Strafford
No. 88-363

HampshireThe State of New

v.

Keith Jones

24,August 1990


