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BATCHELDER, J., Iconcurring specially: agreeWhile with the ma-
I would one furtherjority’s holding, go step and formally recognize

allthat which is too clear: the Wentworth instruction should merely
examplebe viewed as one of an instruction that apprises the ofjury

inthe of reasonable doubt a fair andconcepts even-handed manner.
To the extent that the Wentworth instruction presents such an exam-

it is view that the trial court should be free tople, my deviate from its
does in along comprehensiveso as it so andlanguage coherent fash-

conceptsion the ofcapturing essential fairness and the presumption
It that theof innocence. follows to extent Wentworth is viewed as

itsrequiring slavish adherence to content and rote delivery, it should
be reversed.
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Zuckerman,(Mark S. assistantArnold, attorney generalP.John
brief), for the State.by briefon thegeneral,attorney

defender, Concord,Abbott, byofJr., appellateassistantW. Kirk
the defendant.forbrief

OpinionMemorandum

threehis conviction onBatchelder, appealsJ. The defendant
assault, 632-A:2,RSA onesexualfeloniousaggravatedofcounts

assault, 632-A.-3,RSA and of at-one countsexualof feloniouscount
assault, RSARSA 632-A:2 andfelonious sexualaggravatedtempted

629:1, rights guaranteed by the Stateprocessthat his dueclaiming
Trialwhen the Courtwere violatedFederal Constitutionsand

J.) to certain instances of(Nadeau, pertainingruled that evidence
with two of like was inadmis-agevictim’s femalesmale conductthe

intrial tofailingclaims that the court erredThe defendant alsosible.
jurytestified before theafter a witness the thata mistrialdeclare

wasroommate a homosexual. As a re-stated that hisdefendant had
convictions, wasthe defendant sentenced to fifteen toof thesesult

followingin State Prison. For thethirty Hampshirethe Newyears
reasons, we affirm.

trial, hearing regardmoved for a with to theto the defendantPrior
priorto the victim’s “sexual ex-admissibility pertainingof evidence

Howard, 53,in State v. 121 N.H. 426withaccordanceperiences”
(1981). motion,onFollowing hearingstwo the defendant’sA.2d 457

presentthe defendant could nottrial court ruled that evidencethe
in the motheran incident which victim’s found the six-concerning

clothed,a withporch, partially girlsvictim underneath twoyear-old
age.likeof

defendant that hisOn the claims dueappeal, process rights
the and Federal Constitutions wereby State violatedguaranteed

inquirewas to intoopportunity “porchwhen he denied the the inci­
ofprovides that evidence the victim’s sex­priordent”. RSA 632-A:6

However,atshall not be admitted trial. in theexperiencesual
Howard, 53, 457,121 N.H. 426 A.2d wedecision of State v. held that

this rule exists where the defendant wishesexceptionan to to rebut
is athe victim sexualpresumptionthe that innocent and therefore

ofhad no sexual matters which toprior knowledge upon anybase
61,at 426 A.2d at 462. While it isfabrication. Id. true that an eight-­

innocent,to amay presumedchild be be sexualyear-old agreewe
“porchthe trial court that the incident” is inwith irrelevant deter­

priorthe victim hadwhether sufficient sexualmining experience
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testimony.to his Aupon which fabricate trial court’s decision
not to certain evidence will notwhether or admit be disturbed unless

prejudiceit is untenable or unreasonable to the“clearly of the case.”
Hood, 606, 608-09, 995, (1989)v. 131 N.H. 557 A.2d 997State (quot­

636, 639, 1158, 1160 (1984)).Whitney,v. 125 N.H. 484 A.2ding State
Given the nature of the incident and its lack of inrelevance showing

fabrication, thatit is clear the trialpossible court’s decision ex­to
norclude this evidence was neither untenable unreasonable to the

case,the weprejudice of defendant’s and hold that the exclusion of
not inthe evidence was error.

trial,ofDuring jury officers,the course the one of the arresting
Crombie,Lieutenant testified concerning the events that took place

when he and another officer searched the apartment.defendant’s
whileLieutenant Crombie testified that the defendant was signing

form,tothe consent search he volunteered the following statement:
“I had a roommate who was a homosexual. You may find some of his

justhere. He moved out. But I’m aitems not homosexual. He was
(sic)and, know, items Imaybesome his. don’tyou know.” As soon as

Crombie made reference at to statement,Lieutenant trial this the
mistrial,defendant moved for a which was denied. Instead the trial

gavecourt the curative instruction:following

“Ladies and of thegentlemen Jury,... [y]ou should give this
youstatement whatever feel itweight deserves. You must

not, however, inyou must assume oranyway draw annot—
inference that Keith Jones had abecause homosexual room-
mate, he, beliefs,that in anyway, shared those and isthis the

I’m you. instruction,instruction As angiving you must fol-
it, youlow and must follow it scrupulously.”

With to the defendant’sregard claim that a mistrial should
juryafter thehave been declared heard testimony about the defend­

homosexual,ant’s statement that his roommate was a we recognize
arequirethat these remarks would mistrial ifonly they constituted

injusticean irreparable that could not be cured by jury instructions.
Lemire, 553, (1988).552, 425,v.State 130 N.H. 543 A.2d 426 In light

of ofthe nature the statement and theexculpatory instruction given
court,by anythe trial we cannot thatsay possible prejudice created

by the statement was not dispelled.

Affirmed.

sit;HORTON,J., did not the others concurred.


