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therefore, Attorneyreversal. See General v.justify Morgan,would
(1989).1072,406, 408, 1074565 A.2dN.H.132

Affirmed.

J.,Horton, did not sit.
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Laconia,of andCopithorne Copithorne,& Harvey & ofMahoney,
(Martha and J.CopithorneManchester W. Campbell Harvey on the

brief, and Ms. for theHarvey orally), plaintiff.
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Concord, Cazden,and ElizabethofBarnes, Chynoweth,&Bender
brief,on the and Mr.(Martin and Ms. CazdenBenderof Manchester

the defendant.fororally),Bender

Miller, from an orderdefendant, appealsLeonJOHNSON, TheJ.
ofJ.), the recommendation(Contas, approvingCourtSuperiorof the

his toPletcher, petitionwhich deniedEsq.),B.(LarryMastera
ispresentedThe issuereal estate.partitionandforwardbring

“incor-stipulation, which wasparties’six of theparagraphwhether
decree,” granted1975 divorce]ofpart [theirainto and madeporated

in maritalto reside their homeMiller, the rightPaulaplaintiff,the
into live the houseit, rightheror whetherto sellshe desireduntil

when theirrequired, youngestwastheceased, propertysale ofand
affirm the court’s denial of theWeage eighteen.the ofreachedchild

petition.defendant’s
inthat the real estateprovidesstipulationof thesixParagraph

issue:
jointof the asjoint partiesin namesremain the“. . . shall

and said minor[Paula Miller]with the Libellanttenants
therein. At such time as theto residebeing entitledchildren

sold, net derived from the saleproceedsis thereal estate
between theequally parties.”be dividedthereof shall

the propertyhe stated that should bepetitionIn the defendant’s
because chil-equally parties’“[t]hedividedproceedsand thesold

on inlongerminors and no reside the premisesno longerdren are
that, effect,in theobjected argued stipu-The andplaintiffquestion.”

because it does “not aspecifyher with a life estateprovideslation
Awould be sold.” was held onhearingreal estateas to when thedate

and, on day,master that same he issued5,1989, before a maritalMay
recommendation, a trialapproved by judge, denyingwhich was thea

petition.defendant’s
has lived the last 14plaintiff years“that theThe master found

timingthat the of the sale of this house wasunderstandingthewith
oflanguage Paragraphthat sixexplained “[t]heher Heoption.”at

(6) not what couldby clearly stating easilyhersupports position
sale of the house when the children attainstated as to thehave been

master also foundoriginal).in The “that there(Emphasis18.”age
with aplaintifffor lifetime interestprovidingwere rational reasons

home,” contributions mademonetary by plaintiffin such as thethe
obtained the land from thecouple plaintiff’sthat theand the fact

family.



590

inpartiesIt is common for a divorce toproceeding enter into a
childstipulated agreement regarding support, alimony and the divi-

Narins,property. 200, 202,sion of Narins v. 116 N.H. 665,356 A.2d
(1976).666 a court is notAlthough obligated to accept the terms of

id., inagreement,such an the court this case did byso explicitly
its terms and themapproving adopting into the final divorce decree.

disputeWhen a arises concerning the nature of provisions
stipulation,within a we must consider the See,intent of parties.the

Stebbins, 1060,121e.g., 1064,Stebbins v. N.H. 295,438 A.2d 298
(1981); Pindar, 76, 77,Pindar v. 109 N.H. 242 76, (1968).A.2d 77

the intent of theascertaining parties,“[I]n ‘we will consider the situ­
of partiesation the at the time of their agreement and the object that

thereby, togetherwas intended with all the provisions of their agree­
ment taken as a whole.’” Centronics Data Computer Corp. v. Salz­

696,man, 692, 348, (1987)129 N.H. 531 A.2d 350 R.(quoting Zoppo
Dover, 124 666, 671, (1984)).v. N.H.City 12, 15Co. 475 A.2d As weof

Gibson,inrecently explained 57,Parkhurst v. 133 N.H. 573 A.2d 454
(1990), however, fraud, duress, mistake,absent mutual or ambiguity,
the willparties’ intentions be fromgleaned the face of the agree­

62, 457;ment. Id. at 573 A.2d at Lindey,see also A. Parley,L. 2
Lindey Separation Agreements Antenuptialon and Con­

32.01, (1990); Stebbins,§tracts at 32-13 121 1064,N.H. at 438 A.2d
at (holding298 based on conspicuous absence of language defining
certain items as v.support); Bornovas,Mamalis 112 423,N.H. 428,

(1972) (divorce660,297 A.2d 663 decree and stipulation considered
together clearly affirmativelyand expressed intentions).the parties’
Questions of intent are “to be by fact,resolved the trier of whose

iffindings upheld evidence,”will be supported by the R. Co.,Zoppo
671, 16,124 N.H. at 475 A.2d at while the meaning of the inlanguage

the agreement is a matter of law for this decide,court to Centronics,
696,129 N.H. at 531 A.2d at 350.

presentedThe evidence at the hearing and the master’s find­
illustrate that thisings agreement did not result from fraud, duress

or mutual mistake. The master heard evidence concerning the situa­
1975,tion of inpartiesthe which included testimony relative to the

purchasecontributions to the and construction of the house made by
families,each of the spouses or their and the events thesurrounding

drafting and of thesigning agreement. He then looked at the specific
language paragraphin six before concluding that there were rational

for allowing plaintiffreasons to remain in the home indefinitely, and
languagethat the of sixparagraph supported plaintiff’sthe position
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for the sale of the house. We holdtimespecifynot ait didbecause
fraud, or mutual mistakeno duressapparentreflectsrecordthat the

master’s that thefinding partiesthesupportsstipulationand the
optionof the at the solethe sale housetimingthe ofto leaveintended

plaintiff.of the

andclearly unambiguouslyof the agreementlanguageThe
plain­six states that theparties. Paragraphof theintentreflects the

into thewere entitled reside house.minor childrentiff herand
inparties para­that the intendedin indicatesthis sentenceNothing

to theoccupy ageto theright propertytie the plaintiff’ssix tograph
inchildren, one relative toparties paragraphthe did childasof the

to thelanguagethe refers defendant’sparagraphIn thatsupport.
children,” indicating obligation“minor that the wasto hisobligation

ofagewhen the children reached the majority.to terminateintended
in six states: “At such time asparagraphsentence theThe next

sold, derived from the thereofis the net saleproceedsreal estate
the words “at suchparties.”between Theequallyshall be divided
time, timingan unknown and thus that the ofclearly indicatetime”
later date.be determined at athe wouldsale

master erred in construing stip-that the thearguesdefendantThe
that the exclusive lifetime use ofgives plaintiffin a mannerulation

ininterpretationbecause such an results his havingthe property
contends, alia,in Heinterest the intervirtually property.no that

this court’s decision in Tishkevichsuch result contravenes v.a
(1989).Tishkevich, 404, A.2d 1324131 N.H. 553

Tishkevich, order,In the final recommended a master andby ap-
court, possessionthe defendant of mari-the awarded theproved by

home, furnishings,tal and the furniture and but “made no provision
inanyto interest thisplaintiff property exceptfor the receive that

‘in of a sale of mutual theby agreement,the event the home net
Tishkevich, 405,be 131 N.H. atproceeds equally.’”to] divided[were

held there triggering553 at 1325. We that was no mech-“[s]inceA.2d
(suchthe of aanism for a sale certain event asupon happening the

majoritythe of or the defendant and thereaching agechild child
home), inplaintiff’s contingentfrom the the interestmoving the

406,nil.” Id. atvirtually 553 A.2d at 1326.[was]homestead This
based on fact that the justifywas the master did notholding the

by makingof property specificdistributionunequal findings and
required followingas is our in Hodginsreasons decisionstating v.

1187, (1985).711, 715, A.2d126 N.H. 497 1190Hodgins, Id.

hand,In to the caseapplying Tishkevich at we first note
that rule not hereHodgins applythe does because the divorce oc-
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Hodgins Routhier,curred before was decided. Routhier v. 128 N.H.
(1986).439, 440, 825, Instead,826 [original]514 A.2d “the order will

if it can equitablesustained be found on the total Id.record.”be
however,More Tishkevich can beimportantly, distinguished because

court’s,in thesolelythe decree that case was whereas the agreement
tostipulated byin the case was thepresent parties and adopted by

the aimportantcourt. This distinction is because decree that adopts
the intentstipulated agreement partiesa reflects of the as to what is

necessarilynot reachequitable, and does the result that a court
Therefore,in the sameimposewould situation. where the parties

stipulation, it notproducedthemselves have a is necessary for the
agreement,terms ofjustifycourt to the the as the court is required

theto do when it has itself determined distribution of property.
thearguesThe defendant also that master’s interpretation of the

righthis tounfairly infringes partitioncontract on the Weproperty.
disagree.

a holdsAlthough person who real estate with others may
superior court, 538:1,to inbring petition partitiona RSA right“this

inmay by parties expressbe waived the interest by orcondition
299,,” 297,v. 105 N.H.Valley Valley, 93,. . . 199proviso A.2d 94

contract,(1964), McDowell,by impliedor an McDowell v. 61 N.C.
700, 703, 301 729, (1983);S.E.2d 730 seeApp. Valley,also 105 N.H. at

299, 199 restriction, however,94. Such a may onlyA.2d at be in effect
McDowell,time, 703,61for a reasonable N.C. App. at 301 S.E.2d at

(Pa.730; 636, 1985),v. 488 638Kopp A.2dKopp, Super. and thus it
alienation,”may not act “an absolute restriction ofas 105Valley,

299,N.H. at A.2d at 94.199

case,In wepresentthe hold that the defendant impliedly
to partition by signing stipulatedwaived his theright agreement.

703,McDowell, 30161 N.C. at atApp.See S.E.2d 731. We further
onplacedhold that the restriction the isdefendant be­reasonable

amount of timelongest possiblecause the whichduring the property
704, 301could remain in wife’s is for life.possessionthe her See id. at

731; 638-39;at atKopp,S.E.2d 488 A.2d see also McNally v.
686, 688, 449, (1987).514129 A.D.2dMcNally, N.Y.S.2d 450 The

inspecifically agreementstated the that titleparties would inremain
tenants,jointtheir as givingboth names them each a right of sur­

specificvivorship. provisionThis overrides the presumption that
in usuallya divorce situation desire separateto theirparties respec­

Mamalis,interests, 112 427-28,propertytive N.H. at 297 A.2d at
663, the a andbeingresult definite reasonable time period during

ispartition postponed.which
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disadvantagea inthat he was atarguesnextdefendantThe
was represented bythe plaintiffbecausethe stipulationnegotiating

argument because the defend­rejectnot. We thishe wasandcounsel
he was under the mistakeninfluence or thatundueto showant failed

representingalso him.counsel wasplaintiff’sthat thebelief
interpreta­contends that the court’sdefendantFinally, the

modification aimpermissibleto an ofamountsstipulationof thetion
41, 43,v. 109 242Douglas, N.H.DouglasSeesettlement.property

(1968). aissue below was determination of78, Because theA.2d 80
in stipulated agree­in of the thelight languageintentparties’the

the agreement,for of we find noment, a modificationrequestnotand
to this contention.merit

Affirmed.

sit;J., others concurred.HORTON, did not the
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