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disadvantagea inthat he was atarguesnextdefendantThe
was represented bythe plaintiffbecausethe stipulationnegotiating

argument because the defend­rejectnot. We thishe wasandcounsel
he was under the mistakeninfluence or thatundueto showant failed

representingalso him.counsel wasplaintiff’sthat thebelief
interpreta­contends that the court’sdefendantFinally, the

modification aimpermissibleto an ofamountsstipulationof thetion
41, 43,v. 109 242Douglas, N.H.DouglasSeesettlement.property

(1968). aissue below was determination of78, Because theA.2d 80
in stipulated agree­in of the thelight languageintentparties’the

the agreement,for of we find noment, a modificationrequestnotand
to this contention.merit

Affirmed.

sit;J., others concurred.HORTON, did not the
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Sheehan, P.A., (WilliamPhinney, Bass & Green of Manchester J.
orally),Donovan on the brief and the petitioner,for Clipper Home of

North Conway.

(MarthaArnold,P. generalJohn attorney Farrell,Pyle assistant
theattorney general, on brief and for theorally), respondent, New

PlanningServicesHampshire Health and Review Board.

Batchelder, J. This is an appeal by the petitioner, Clipper
Home),ConwayHome of North (Clipper from the State Health

(board)PlanningServices and Review Board’s 4,decision of August
1989, byreliefdenying sought Clipper Home from im-conditions

(CON)by in a ofthe board certificate need inposed issued 1986 to
Home, construction of aClipper authorizing 72-bed health care facil-

asserts,inity North Conway. Clipper Home and we agree, that the
following questionsthree are before us:

decision was1. Whether the board’s unreasonable or illegal
in to find that the 1987failing Medicaid ofregulations the

of Services,New HumanHampshire Department Bureau of
Audits, legally controllingProvider were over the board’s

(CON) 2,1986,of order of Junecertificate need wherein the
board to establish Medicaid rates forsought petitioner for a
five-year period.
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inwas unreasonable refus-board’s decision2. theWhether
2,in the June 1986containedthe conditionsto amending

ratesof the Medicaid con-CON, the amountincreasing
for unforeseen and uncontrollabletherein to accounttained

ofissuance the CON.after theincurredcosts
orillegalwas unreasonableboard’s decision3. theWhether

refusal to find that the 15%-plus-board’sof theby virtue
151-C:12, applicable to oper-RSA IV-a wasrule ofinflation

151-C:12, toby RSA rather thancontrolledcostsating V
just capital costs.

follow, questions inforegoingwe answer thereasons whichFor the
of the board.the decisionand affirmnegativethe

(then ofGilmore-Holloway)referred to as was oneHomeClipper
in 1982 seekingthe board a CON that wouldbeforethree applicants

in Northfacility Conway. Clippercarebuild a healthit toenable
rejectedin that and the boardproceeding,Home was unsuccessful

An appealas well. to this court wasfor reconsiderationits motion
5, 1985, Appealin Lemire-Courville Asso­Augustonandpursued, of

(1985),21, we vacated and499 A.2d 1328 remandedciates, 127 N.H.
board,by thesubsequent review the CONdecision. Afterthe board’s

Care, Inc.,Country Village Health anotherawarded tooriginally
a with certainwas vacated and CON conditionscompeting applicant,

Home.Clipperwas toissued

2,1986,Home on JuneClipperawarded to includedThe CON
1) shall, for firstpatients years,Medicaid the fivethese conditions:

2)in thepatients facility;number of Medicaidcomprise the total
inflation,reimbursements, for shall not exceed the follow­adjusted

years:in of correspondingeach theing amounts
1987 $52.35

$54.971988
1989 $54.52
1990 $54.03
1991 $56.73

topetitioner’s argumentsthe the we rec-Notwithstanding contrary,
ample authorityhas to conditions onimposethat the boardognize

1989) in(Supp.CON which it issues. RSA 151-C:9any provides part
of denial,in the form an approval,“the decision shall be or anthat

added).(emphasis important. . .” It isconditions toapproval with
that Home did not take an inClippernote the outset aappealat

issuance thetimely containingfrom the board’s of CONfashion the
is now sought,from which relief ratherabove conditions but

relief fromattack the ratherseekingmounted a collateral conditions
their insertion in place.the lawfulness of the firstchallengingthan
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no from thethere was taken board’sappealSince insertion of the
in torelating projected costs,its CON operatingconditions the

inpetitioner found uponboard and the themselves 1989 looking the
hindsightCON with vision.language Clipper1986 Home makes

(1)much of two factors: a substantialpost-1986 diminution of the
area,Conwayin inresultinglabor market the North significantly

inwage contemplatedrates than werehigher Clipper Home’s appli-
(2)cation; and an amendment to the State’s Medicaid regulations by

services,of bureau of provider audits,the division human which au-
appropriatethe bureau as the ofdepartment govern-thorized State

ment to set Medicaid rates. The amendment also identified the role
processthe in the rate-settingof CON for new nursing homes by

capitalthatproviding CON-approved costs would control the fixed
rate,ofcost theoperating component while the ofaverage cost com-

theparable facilities would control variable operating costs compo-
of rate.nent the

issue, HomeClipperOn this takes some comfort from the contents
it, 9,1989,Januaryof a letter to dated legalfrom the counsel to the

services,of health and human indepartment stating part:

“I Iverify mycan that advised client and the Attorney Gen-
in opinioneral that the nomy authorityDivision has to aset

Board,byrate established the CON and must establish and
pay the rate to ouraccording federally-approved state pro-

Thus,ofgram respectreimbursement. with to the above fa-
willcility, the Division establish a rate according to its rules

byand not as the CONestablished Board.”

theBecause Medicaid rates authorized theby bureau of provider
inhigher projectionsaudit are than the resulting the CON condi-

Home,toapplicable Clippertions this litigation arose.
action,In reviewing the board’s we are guided by 151-C:10,RSA

1989),III which(Supp. provides:

to“Appeals Supremethe Court.
AnyI. person submitting applicationan for a certificate of

need, if aggrieved or dissatisfied with the decision of the
board, right, upon petitionshall have the a which provides a
detailed of the grounds uponstatement which the decision
of the board is claimed to be contraryerroneous and to the

law,and fromfacts the to the decision toappeal the supreme
pursuantcourt to RSA 541.

II. The provisions of RSA 541 shall allgovern un-appeals
der this section.
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of itthe the board unlessdecisionshall affirmIII. The court
finds inor not madecapricious compli-orarbitraryit to be

law.”applicablewithance

court thatconvincingburden of thistheHome bearsClipper
1989,8, arbitrary,relief wasdenyingAprilofdecisionboard’sthe

151-­with law. RSAapplicablein complianceor not madecapricious
1989). thisof the record reveals thata reviewBecause(Supp.C:10

However, athe matter here.met, mightwe endnot beenhasburden
in which lead us to con­the recorddeficienciesof thesummarybrief

inapplicantsto the board and otherhelpfulbemaywe doasclude
languageis thefor our discussionstarting pointA properfuture.the

itself.the certificateof

NEEDOF“A CERTIFICATE
Board, as the StateactingReviewof NeedThe Certificate
151-C, in conformity withwith RSAin accordanceAgency,
amended,Act, toas relative Cer-ServicePublic Healththe

of new institutional health serv-reviewof Need andtificate
of Need.ices, hereby issues this Certificate

2,June 1986OFDATE ISSUE:
Gilmore, DouglasWilliamAPPLICANT:

PaulStockbridge and Hollo-
THEway CLIPPERd/b/a

HOME OF NORTH CON-
WAY[,] Conway,North New
Hampshire

72 in-Establishment of a bedNEW INSTITUTIONAL
(ICF)termediate care facilityHEALTH SERVICE:

into be located on Route 302
Conway, Hamp-North New

shire.
2,June 1986DATE OF STATE

DECISIONAGENCY’S
APPROVE:TO

shall,patients1. Medicaid forCONDITIONS:
(5) years,the first five com-

theprise total number of
in thepatients facility.

2. Medicaid reimbursement
notshall exceed the follow-

ing:
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1987 $52.35
1988 $54.97
1989 $54.52
1990 $54.03
1991 $56.73

This indicates a in-factor for
flation.
$2,049,101.APPROVED COST:

subjectThis is allCertificate of Need to applicable provi-
sions of RSA relative to ofValidity151-C:12 ofCertificate
Need.

No. TerryCertificate 82-29 PalmerS/Susan
Terry,Susan Palmer Director

ofOffice Health Services Plan-
andning Review for the

Health Services Planning and
Review Board”

A claim can be that Clippermade Home was incaught a
crossfire of conflictingbetween areas bureaucratic turf and should

the of ingiven anybe benefit doubt the applicable rate proc­setting
esses. thisPursuing argument, Clipper Home asserts that because

CON,tothe board seeks enforce a condition in the it is toattempting
“usurp power agency indirectly bythe of another exacting promises
from onapplicants byissues controlled another agency.” It might be

tointeresting speculate upon posturethe probable of partiesthe in
the event that the rates byauthorized the providerbureau of audit
were lower than those contained within However,the CON. that is
not the here. Thecase claim that the isboard usurping the power of
the bureau of audit isprovider without merit. The board is not seek­
ing to in settinginvolve itself Home’sClipper Medicaid rates in dero­

of ingation authority audit;vested the bureau of provider it is
inmerely exercising authoritythe vested byit RSA 151-C:9 (Supp.

1989) into include conditions a CON and to enforce board,them. The
in reliance on the byfinancial data submitted the applicant relative

projections forcharges per dayto of Medicaid patients, as was done
in Rules,this topursuantcase N.H. Administrative He-Hea
903.01(d)(b), included projectedthe rate as a condition of the CON.
If to saywe were now that such conditions unenforceable,are the

policy procedure,behind the CONunderlying to insure the contain­
ment in ofor the reduction the cost delivery of institutional health
services, would be frustrated.
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in refusingerred tothat the boardarguesalsoHomeClipper
for uncon­to “unforeseen andaccountconditionsthe CONamend

of the CON. This isgrantingtheincurred aftercostslabortrollable”
discussion, because there is nooranalysisrequiresthatnot a claim

thepermitsrule which boardor administrativestatutory provision
such relief.grantor todiscretionsuchto exercise

is the of RSAlanguagecontention thatlastHome’sClipper
1989) from theit to relief constraintsentitles151-C:12, (Supp.IV-a

rate it re­maylimit the Medicaidthatwithin the CONcontained
provides:Thiscover. statute

“(a) the boardproposed project,of theto completionPrior
anywhenchangefile a of scopetoany applicantmay require
in-submitted to the boardmaterialor otherdocumentation

dicates that:
will differ(1) nature, projector of thescope, locationThe

of board from those de-in the theopinionsubstantially
in application.thescribed

(2) differfinancing substantiallywill be-ofThe method
will exceed thatcapital expenditurecause the estimated

plus15 the infla-by percentin applicationtheproposed
151-C:12,in RSA IV.factor, specifiedastion

(3) changed.the hasapplicantofidentityThe
(b) the ofrequirements subparagraphThe waivemayboard

(2) (3), if the(a)(1), proposedit is determined that changeor
insignifi-is technical or otherwisescope projectin of the

cant.”
1989).151-C:12, Home asserts that the 15%(Supp. ClipperIV-aRSA

costs as it isleeway operatingis as to to construc-applicablefactor
A fair of thereading plain of thedisagree. languagetion costs. We

in the thatsupports position “projectcontextstatutory provisions
costs, costs. Theoperatingin not statutecapitalcosts” are fact

12 to such as com-conceptssection thethroughoutreferencemakes
date.completionand Without belabor-project projectof thepletion

obvious, wefairly adhere to the view that theappearsto uswhating
refer to Ifoperatingdoes not costs. thejoints”in the“play15%

otherwise, it so inprovidedit could havehad intendedlegislature
statutory language.clear

Affirmed.

sit;Horton, J., not the others concurred.did


