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(Mark Howard,E.Arnold, assistant at-attorney generalP.John
for the State.orally),brief andon thetorney general,

Concord,defender, of briefappellate byE. chiefDuggan,James
defendant.orally, for theand

conviction,hisappeals burglaryThe defendantPer CURIAM.
J.) (a)(Nadeau, inerred:Superior refusingthat the Courtclaiming

findings made withby adopting respectestoppelcollateralapplyto
(b) incorpusin an earlier habeas proceeding;issuessuppressionto

of a vehicle’s owner to toauthoritythe business consentrecognizing
(c)search; burglaryin for whenretrial the courtpermittingits and

on an offirst an erroneous instruction element thegavethe trialat
We affirm.offense.

Collins, indefendant, was first convicted of burglaryLiamThe
for1986, he relief on habeas al-sought petition corpus,whichafter

juryof counsel and erroneous instruc-ineffective assistanceleging
Superior (Groff,violated due The Courtprocess.said to havetions

J.) trialThe court found that counsel’s failure toa new trial.ordered
evidence, which the court would havefor of certainsuppressionmove

inadmissible, had the defendant of effective assist-deprivedheld
ance, court also concluded that anto his The erroneousprejudice.

of the offense had worked aon one element denial ofjury instruction
process.due

toretrial, sought suppressthe statementsto defendant andPrior
moved for arulingsand favorable as matter ofcertain real evidence

the was collaterallyon that State to reliti-theory estoppedlaw the
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Groff, J.,the conclusions reachedgate by that the inevidence ques-
insuppressed responsetion would have been to an appropriate mo-

J.)(Nadeau,tion at the first trial. The Court declined to recognize
denied aany preclusionsuch and motion to suppress evidence seized

a to byfrom truck entrusted the defendant his Nadeau,employer. J.
to limit the on retrialchargealso declined to a lesser-included of-

fense, firstconsequenceas a of the trial’s juryerroneous charge on
of burglary.one of the elements The defendant’s second conviction

appeal.led to this

The defendant’s claim that at the second trial the State
collaterallyshould have been fromestopped thelitigating motions to

issuppress concededlyevidence without constitutional significance,
Swenson, 436, (1970);Ashe v. 397 445 Fielders,U.S. State v. 124cf.

310, 312, (1983),897,N.H. 470 A.2d 898 since a habeas proceeding is
nature, 333,in 262Dyche,civil see Riddle v. U.S. (1923);335-36 R.

HampshireMcNamara, Practice,2 New Criminal Practice
(1980).1001,§AND at TheProcedure 178 issue before us is there­

law,fore one of common whether conclusions about evidentiary ad­
in the ofmissibility made course habeas review precludeshould the

from inrelitigating admissibilityState those issues toresponse a
defense motion aprior subsequentto trial required by the terms of
habeas relief.

theAlthough parties have addressed the conditions neces­
forsary preclusionsuch issue at some length, Daiglesee Cityv. of

Portsmouth, 561, 570, 689, (1987),129 534 A.2dN.H. 693 we rest our
decision on the more groundfundamental that collateral estoppel
should not be as between therecognized oflitigation a defendant’s

petitionhabeas a new trial and hisseeking subsequent retrial on
charges.criminal Our reasons fromemerge examining parties’the

inrespective responsibilities proceedings.the two

A petitioner for writ of habeas corpus bears the ofburden
relief, Hesse,proving entitlement to see State v. 329, 331,117 N.H.

345, (1977),373 A.2d 346 a defendantand who invokes a trial court’s
post-trial jurisdiction grantto a new trial based on prejudice from

ofineffective assistance counsel likewise bears the entire burden of
1, 5, (1985).see v. 127proof, Faragi, 723,State N.H. 498 A.2d 726 If,

however, evidentiary admissibilitya conclusion about reached in the
proceeding estophabeas could the State from relitigating that issue

trial,toprior any new the State would be bound for all practical
purposes fullyto assume the burden of litigating the ofmerits sup-
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in habeasproof pro­The burden of thestage.at the habeaspression
State, injust as it lawin the restsuponfactdevolveceeding would

Palamia,see State v.hearing,in trueany suppressionthe Stateupon
(1983) (to906, justify admitting333, 336, 470 A.2d 907-08124 N.H.

Gullick, 912, 915,arrest); v. 118 N.H. 396Stateof warrantlessfruits
(to waiver);(1978) Phin­-Miranda State v.554, postshowA.2d 555

(1977) (to1153, 1153 voluntari­145, 146, 370 showA.2d117 N.H.ney,
437,Slade, 436, 194,statement); 116 N.H. 362 A.2dv.of Stateness

seizure). If(1976) (to of search and collateralshow lawfulness195
intoon the result of aenquiringthus to predicatedwere beestoppel

ofresultingthe effective shifthearing,issue at a habeassuppression
to the of such habeasscopetend inflateproofof wouldthe burden

the thepolicy underlying pre­run counter toand wouldlitigation,
demonstra­attending any judgment pendingregularityofsumption

See, e.g., Dayutis,error. State v. 127 N.H.its sometion of taint with
325, (1985); §see also 31A C.J.S. Evidence 145328101, 104, 498 A.2d

would,(1964). findingaeffect to such habeaspreclusiveaTo accord
ofconsequencesbetween themoreover, disparitya whimsicalcreate

after forhabeas and motions newproceedingsawarded afterrelief
proceedingof the habeas wouldjudgment completedthe priortrial:

Judg­(Second)Restatement ofestoppel,collateralsupport cf.
(1982), on13, ruling post-trialwhereas the a prompt§§ 27ments

(becauseproduce judgmentno renderedmotion for new trial would
case) Daigleand no Seecontinuing estoppel.a criminal v.within

(no final Re­prior judgment);withoutsupra estoppelPortsmouth
Judgments(Second) disparate pro­Suchsupra.ofstatement

course,would,consequences discourage anyof defendantcedural
byan ineffective assistance claim meansexpeditiously raisingfrom

unjustifiable are avoidedfor new trial. These anomaliesof a motion
issue,suppressionofholding that determination a insofarby our the

habeas,of no liti­estoppelfor raisesnecessary purposes barringas
a new trial necessitatedsubsequent byof that issue at thegation

terms of the habeas relief.
of receipterror to the intoassignment goesThe second evidence

inbyin truck used the defendant his employment,of a shoe found a
crime,Immediately afterby employer. policehis the thebut owned

the apartmenthad entered victim’sperpetratorlearned that the
force, apartmentevidence to theusing pointedand otherwithout

defendant,man, as burglar. po-the the Themaintenancecomplex’s
him, subsequentin questioningarrested and the de-promptlylice

evening had aduring pickupmentioned that the he usedfendant
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truck was to him as an incident ofassignedthat his employment. The
gotthen from the owner thepolice permission of apartment complex

truck, in theysearch the which found theto mate to a shoe or moc-
fromcasin discovered under the window which the hadburglar

in victim’sjumped leaving apartment.the
The defendant moved to block use ofevidentiary the second shoe.

testimony hearingThe at the motion showed that the defendant was
for personalto use the truck errandspermitted as well as for busi-

he the ofpurposes, possessed only it,ness that set tokeys that no
other of the was allowed to use itemployee complex without his per-
mission, useand that the owner made no of it On facts,himself. these

permissionthe defendant that the owner’sargued was toinadequate
search,authorize the the fruits ofpolice’s which were therefore said

be subject suppression.to to

issue,In lookthis we toreviewing only the fourth amend­
ment, the no I,since defendant’s brief made reference partto article

of the See State v. Dellorfano,19 State Constitution. 628,128 N.H.
(1986).632, 1163, 1166 If517 A.2d startwe with the assumption that

in truck theusing the defendant was entitled to entertain an expecta­
againsttion of the theprivacy government, relevant fourth amend­

onment rests the that canenquiry premise consent exempt a search
of arequirements supported by cause,from the warrant probable see

Bustamonte, 218,412Schneckloth v. (1973),U.S. 248-49 and that
not alwayssuch consent need be obtained from the defendant

whom the fruits of areagainst evidence,the search to be used as see
443,Coolidge Hampshire, (1971);v. New 403 U.S. 487-90 Frazier v.

(1969).Cupp, 394 U.S. 731 thereAlthough is some support for the
blanket that aproposition privatedefendant’s employer may supply
such consent to searchthird-party premisesbusiness and instru­
mentalities, even when arethese reserved for the usedefendant’s to
the exclusion of other and theemployees general public, see Man­

DeForte, 364, (1968),v.cusi 392 U.S. 369-70 the safer course is to
ofefficacyscrutinize the an inemployer’s lightconsent of United

(1974).Matlock,v. 415 164States U.S.
Matlock,In third-party consent to search a bedroom had been ob-

a occupiedtained from woman who that room as a cohabitant of the
defendant,male the room fromwho rented the woman’s mother. On
facts, there ofthese was no possibility arguing that the constitu-

permissiontional of the derived fromadequacy the superior status of
or thethe third over the defendantparty superiority of the third

to withparty’s rights deal the room. Whatever the third party’s au-
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defendant,from tobe, derived either thehad to bemight itthority
mother,rented, who asparty’sthe thirdor fromwaswhom the room

the room to the defend-house had rentedthe entirejoint lessor ofa
case,from this Matlocktheobvious differencestheseDespiteant.

in-law on consent isthird-partyexistingof thesynthesisCourt’s
structive here.

to show that topermissionto be entitledwas saidprosecutionThe
common au-possesseda whopartyfrom thirdobtainedsearch was

relationship to the or effectspremisessufficientotherthority over or
it,171. On the facts before the Matlockinspected. Id. atto besought

torelationship” prong“other sufficientthedid not understandCourt
the natureexplaininginstead onand it concentratedbe applicable,

Forauthority.” party’sa third “common au-of “commonsourceand
was neither sufficient nor neces-interest”thority,” propertya “mere

States,insufficient, v. United 365 U.S. 610Chapmanbecausesary:
lessee),(1961) (lessor’s generally good against andconsent not

(1964) (hotel clerk’s consent not376 U.S. 483California,Stoner v.
held,occupant), had soregisteredagainsteffectivenormally

n.7; unnecessary, authorityMatlock, 171 because such415 U.S. at
of the property by persons gen-from “mutual useinferredcould be

,”for ... Thepurposesor control most id.joint accesserally having
authority,common to be drawn from theconclusions aboutrequisite

be that the hadpartywere said to third “theusage,of mutualfacts
in his and thatrightthe own the othersinspectiontoright permit

permitrisk that one of their number themighttheassumed[had]
searched,”to id.common area be

we disagreeindicates with the defend­summary whyThis
us, that a third toargument party’s rightwhose assumesant before

inpremisesfrom “mutual use” of the ques­consent must be derived
of authority,use” indicates one source but some “othertion. “Mutual

aside,Thatmay be “sufficient.” we dorelationships”... nonetheless
“common authority”further discussion about as rele­read Matlock’s

in therespects enquiry sufficiencyto the into of some othervant two
First,authority legalas a of to consent. title can­relationship source

Second, the facts relevant toregarded dispositive.not be as deter­
gives authorityrise to tomining relationshipwhether a consent are

authoritythird to “inparty’s permit inspectionon thebearingfacts
on a of aright” assumptionhis own and defendant’s the risk that

inmight permissiontheparty givethird so authorized issue.

The on the third in thisrelationships bearing party’s right
truckownershiparise from his of the and his of theemploymentcase
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ownershipdefendant. Insofar as is considered apart from the em-
claimployment, supports rightof course the of toit authorize inspec-

tion, nothing employmentand there is about an relationship seper
to thesuggests anything contrary. Entrustingthat a truck to an em-

more,not,ployee imply anydoes without limitation on the em-
ployer’s continuing to deal with theright truck as he sees fit or to
allow to have access to it.others

the defendantAlthough stresses that he had what he calls
truck,rightthe “exclusive” to use the provesthe evidence nothing

authority,more than the defendant’s derived from his toemployer,
of other employeescontrol the access to the vehicle. theAlthough

himself,not use the truck hisemployer did inactivity does not rea­
sonably agreementan with his toimply employee observe some lim­
itation on his as an owner ofrights business toproperty deal itwith
in he thinkway mightwhatever appropriate. Neither the employee’s
authority to control access of other employees, nor the employer’s

truck,to carry implicationsfailure use the comparable to the lease of
room,a orhouse rent of a hotel which by verytheir nature are under­

stood to limit the owner’s discretion to use the property theduring
term agreement.of the We therefore conclude that the record sup­
ports necessarythe first inference upholdto the trial court, that the
third had and retained in hisparty authority own right to consent to
the search.

fact, however,The defendant stresses another that he
had the owner’s to use the truckpermission for personal travel as

duties,well for ofdischargeas the his maintenance a fact that counts
inference,against the second required that the defendant must have

assumed the risk that his employer givewould permission to search.
While we that this fact bearagree does on the extent to which the

reasonablydefendant can be said to have assumed the risk that his
search,would authorize a weemployer do not believe its significance

is on the facts before factdispositive us. The is relevant because a
right spaceto make use of inpersonal a orbuilding vehicle may fairly
be a rightunderstood to be to use it as a repository for one’s belong­
ings, free as own propertyas one’s would be from the ofrisk intru­

bysion the andemployer by police armed with the employer’s
limited,permission. expectationSuch an would be course,of by the

inpermission,duration of the and the ofabsence an agreement to
time,allow forpersonal specific perioduse a of the expectation would

tosubject employer’sendure the discretion. But until the permission
was revoked and its revocation communicated to the employee, it
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assume that theemployee employerthat the couldarguablewould be
police simplyvehicle to the to facili-buildingthe oropenwould not
with employmentunconnected theinvestigationcriminaltate a

relationship.

employerthat the would not enter oran expectationSuch
unreasonable, however,whollywould besearch aspoliceapermit

reason to believe that the employee’s spacewithemployeranagainst
inhad been used ofor vehicle itself the course com­buildingin the

crime, if victim was the employer’sthe customerespeciallyamitting
Anto serve.duty employee hardlywas the couldemployee’swhom it

use of a vehiclepersonal impli­to make carried therightinfer that a
had somehow barred himself fromemployer givingthat hiscation

thatinstrumentalityto a business he had reason toaccesspolicethe
in employmenthad used breach of hisemployee obliga­thebelieve

of the criminal law.as well astion

in this case had an affirmative toemployer duty protectThe
tenants, distinct from and ofindependent anywhich is citizen’shis

in ofto aid the detection crime. Theobligation employer’sgeneral
with the interest of the ingovernmentis thus identicalown interest
circumstances,crime, in employeeand these no could sen­detecting

to have limited his ownemployer powerunderstand his to de­sibly
by placingin his own business business propertytect crime off-limits

employeebecause the was allowed tosimplyto the makepolice, per­
when he was not itproperty usinguse of that to hisdischargesonal

Theresponsibilities. employer’s permissionbusinessassigned was
under Matlock toadequate dispensethus consent with the fourth

warrant and the trial courtrequirement,amendment’s re­correctly
evidencesuppress consequentlyfused to obtained. Accord United

(4th801,Carter, 1977),804 denied,v. 569 F.2d Cir. cert.States 435
(1978).973U.S.

final issue on appeal onlyThe defendant’s deserves summary
burglaryThe elements of includetreatment. unauthorized entry

to a within a buildingwith intent commit crime or separately occu-
it, 635:1,RSA and thesegment of indictmentpied charged that the

the victim’s withapartmentdefendant entered intent to commit the
trial,At first the jury chargecrime of assault. the was concededly

assault,to define criminal with the resultinadequate that it was open
the first to convict the defendant ofjury burglaryto without finding

of that offense unlawfulany beyond entry,element which is nothing
635:2,trespass bythan criminal as defined RSAmore I.
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arguesThe defendant that it was permissibletherefore
him criminal foronly trespass,to for notretry burglary. His logic

nous. Since he claims constitutional forescapes authority this prop­
osition, he concedes that the errorimpliedly the firstinfecting bur­

to an acquittalconviction is not tantamount onglary the burglary
jeopardyto raise a bar of double tocharge so as retrial on burglary.

(1957).States, 184,v. 355 U.S. 191Green United Although heCf.
relies, rather, LaRose,exemplified byon cases State v. 146,127 N.H.

(1985), in1224 are notthey point.497 A.2d LaRose held that on a
verdict an instruction thatguilty following charged the elements

Bof class the trial courtonly kidnapping, could not sentence for the
154-55,serious A Id. atvariety.more class 497 A.2d at 1231-32. The

case did not hold that a reversibly erroneous on class Acharge would
case,have retrial for class A. Thatprecluded us,like the one before

be the usual rulegoverned bywould that a “former prosecution will
not a defense of doublesupport jeopardy where the trial court has
set aside the conviction for reasons on theproper motion of the de­

Siel, 254, 258, (1982).122 444 499,fendant.” State v. N.H. A.2d 502
bar,There no other the defendantbeing was properly retried for

burglary.

Affirmed.

Horton, J., did not sit.
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