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P.A.,E. of MerrimackGregory (GregoryMichael E. Michael on
fororally), plaintiffs.the brief and the

O’Neill, Jr., Manchester,S. of byLuke brief and orally, for the
defendant.

Thayer, Dana A.plaintiffs,J. The Patterson and Kenneth E.
J.)(Goode,by SuperiortheBerry, appeal the dismissal Court of their

declaratoryfor and the court’spetition judgment ruling that they
are entitled to their loan toprepay mortgage defendant,not the An-

Tirollo, the their purchaseunder terms ofthony agreementand sale
note, which were silent onpromissoryand the issue of prepayment.

alia,inter that aplaintiffs argue, promissoryThe note which does
its termsby express prepaymentnot restrict should not be inter-

so,to do that thepreted purchaseand and sale agreement should be
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time of its execution that theintent at thetheirto reflectreformed
reasons, we affirm trialfollowing theFor theprepaid.loan could be

decision.court’s
Tirollo owned approximatelythat Mr.disclosesThe record

was to selltryingin Hooksett which helandacres oftwenty-five
Croteau, as Tirollo’swho had actedof 1986. ConradJanuaryduring

in in Januarythe sometimepast,propertiesin of otherthe saleagent
purchase subjectto thePatterson’s offerplaintiffthepresented
$140,000 specifiedfor andThe offer wasdefendant.to theproperty

for the$100,000 percent periodinterestof at twelvefinancingseller
a orlisting agreementgivenTirollo had not Croteauyears.of two

behalf,his and the defendantto act onauthorizationany written
concerningtrial whethercontradictory testimony duringpresented

inagentas his this transaction. How-to actwas authorizedCroteau
Croteau, who prepared purchasethat theever, trial court foundthe

sign,it the partiesand to to waspresentedagreementand sale
and salepurchase agreement.for of thepurposesagentTirollo’s

25, 1986, Mr. executed the andJanuary purchaseOn Patterson
later,A days Tirollo signedfewby Croteau.agreement preparedsale

provided:The clause entitled “FINANCING”same document.the
BUYER(s)uponcontingent obtaining“This isagreement

terms:followingthefinancing under
$100,000 RATEyrs.2 12%AMOUNT TERM/YEARS

note,year only2 interest annually.TYPE OF MORTGAGE
Tirollo.”AnthonyHeld by

on the of prepayment.was silent issueThe contract
6,1986, Berryand Mr. a prom-On Mr. Patterson executedMarch

by Tirollo’s Themortgage prepared attorney.and deedissory note
note stated:promissory

we,RECEIVED, Dana A. andPatterson“FOR VALUE
promiseandjointly severally, payE. to toBerry,Kenneth

Tirollo, Road,10Anthonyof at Birchwood Wind-the order
03087, fromham, yearstwo the of thisNew dateHampshire

Note, sum of One Hundred Thousand Dollarsthe
($100,000.00), with interest at the rate oftogether twelve

(12%) annum, andper compounded payablepercent
annually.”

infor the event that aprovided penalties paymentThe note also was
in performancethe of ofanylate or the makers defaulted the other

note, but, purchaselike the and agreement,of the saleconditions
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on Itprepayment.was silent the issue of neither disallowed prepay-
plaintiffsment for should theprovided penaltiesnor to pre-choose

their debt.pay
deed,mortgageNot the like thesurprisingly, promissory note and

purchasethe and sale also did notagreement, indicate whether the
debt be containedplaintiffs’ prepaid.could It a clause,due-on-sale

however, which read:

sell,“In event the Mortgagorsthe transfer or convey any
title or interest in theright, mortgaged premises, the obli-

gations secured shall becomehereby immediately due and
on the ofpayable optiondemand at the Mortgagee.”

trial, thatPatterson testified when heDuring executed the pur-
chase and sale he and Croteau didagreement, not discuss prepay-
ment because Croteau knew that he would want to hisprepay loan.
He that due-on-salefurther testified the clause inincluded the mort-

did not him because hegage deed trouble assumed he would be able
the note. Croteau testified that heprepayto too assumed that the

would be able to their debt.plaintiffs prepay
In to that the promissorycontrast Croteau’s belief note could be

Tirollo that his intent fromprepaid, testified the beginning was that
inplaintiffs performthe would withaccordance the terms of the

note; is, paymentsthat make interest of twelve percent annually for
and sumyears, lump paymenttwo tender a of the entire principal at

year.the end of the second Tirollo and Croteau both testified that the
inprepaymentissue of never came theirup discussions. Moreover,

Tirollo hethat never authorized Croteau toexplained enter into any
onnegotiations his behalf. While thefinancing plaintiffs asked the

to agenttrial court find that Croteau was Tirollo’s for ofpurposes
transaction,the entire the court found that Croteau was not author-

to onagreeized the terms of either the promissory note or the mort-
deed.gage

the ofFollowing plaintiffs’ purchase Tirollo’s inproperty March of
1986, Croteau, as for theagent Realty Trust,Conrad entered into an

plaintiffswith the on 17agreement December of that year to pur-
chase the of land. Pattersonparcelsame testified that when he exe-

purchasecuted and foragreementthe sale that transaction in
December, he intended to off hispay mortgage loan to inTirollo full.

closingThe between the and whatplaintiffs was ultimately the
onSmyth Realty placeHill Trust 30, 1986,took December and Pat-

he toterson testified that was prepared prepay his loan from Tirollo
at that time. Tirollo that he didtestified not become aware that the



627

1987, heJanuary, at which timeuntilthe propertyhad soldplaintiffs
offer,thisrejectedHe and$100,000, with no interest.was offered

in 1987.February,litigationbegan thisplaintiffs
him inthat was duepaymentthe interestnot receiveTirollo did

March,in He nowas due 1988. receivedMarch, or one that1987 the
1988,until when theAugust,from the plaintiffsat allpayments
$109,830,for whichattorney a check aboutTirollo’ssentplaintiffs

loan, togetheramount of theprincipaltheconsisted ofapparently
30,1986, whenof December thehad accrued asinterest thatwith the

the loan.prepaywanted tooriginallyhadplaintiffs
plain-ofaccept prepaymentrefusal to theof Tirollo’sAs a result

1987, a petitionin the filed forJanuary, plaintiffsloanmortgagetiffs’
20, In petition,1987. their theFebruaryondeclaratory judgment

find that defendanttrial court to the was re-asked theplaintiffs
and asmortgagefull of the note of Decem-accept paymenttoquired
Then,$109,830.13. 27,1987,of on30,1986, Julyin thethe amountber

in whichpetition, they requestedan to thefiled amendmentplaintiffs
topartiesthe contract between the include ato reformthe court

to note andplaintiffs prepayallow the the mort-that wouldprovision
trial, court rulethe declined to thatpenalty. Followingwithoutgage

full the ofaccept paymentto of note asrequiredthe defendant was
30, 1986, forplaintiffs’ requestdenied the contractandDecember

reformation, clearlydoes not and convin-stating: evidence“[T]he
be[early of the to the actual intentprepayment note]establishcingly

thethe trial court dismissedAccordingly, plaintiffs’of parties.”the
for the defendant. Thisjudgment appealand enteredpetition

followed.

plaintiffs initially argueThe that Croteau was Tirollo’s
terms,of the sellerarranging financingfor and thatagent purposes

his intention not toby agent’s prepaymentis thus bound barTirollo
a isThe is that bound the acts ofprincipal byof the note. law clear its

Whaland, 86, 88, 918,118 N.H.See Mannone v. 382 A.2d 919agent.
(1978). ifHowever, existsagency relationship only there has“[a]n

to agentthe the that theby principal agent maybeen a manifestation
ERA Patprincipal’s] account....” Demarais v.[onact the Assoc’s

(1986)Found., 89, 91, 74,129 523Eastman N.H. A.2d 75 (quot­Alex.
377, 379, 414,Sibley,v. 101 N.H. 143ing Richardson A.2d 416

(1958)). need expressThe manifestation not beprincipal’s to be
valid; from theimplied parties’it be oral or conduct. 93may Clearing

346,House, 349, 671, (1980);120 N.H. A.2dKhoury,Inc. v. 415 673
88,Whaland, 118 N.H. at 382 A.2d atMannone v. 920. Whether or
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authoritynot exists for one to actperson on another’s behalf is a
court,factquestion of for the trial which we will not disturb unless

the is not thefinding supported by evidence or is erroneous as a
of v. Ctr.,matter law. Demetracopoulos Guidance 130 N.H.Strafford

(1987).209, 213, 189, 192 A536 A.2d trial court’s finding is supported
the ifby personevidence a reasonable could have arrived at the same

conclusion presented.based on the evidence Id.

case,In the instant evidence was presented that while Cro­
agentteau for purposeswas Tirollo’s of the purchase and sale agree­

ment, tohe was not authorized agree any financingto terms.
Furthermore, foundthe trial court that Tirollo notdid authorize Cro­
teau to ofagreeto the terms the notepromissory or mortgage deed.

issue,While evidence was on thiscontradictory introduced a reason­
able haveperson could found that Tirollo did not manifest his intent
that actCroteau on his behalf in arranging Thus,for financing. Cro­

assumptionsteau’s concerning prepayment were not onbinding
Tirollo.

plaintiffsThe next thatargue partiesthe mistakenly omitted to
in andexpress purchase agreementthe sale their intent that the

notepromissory prepaid,could be and that the contract should thus
be to reflect In lightreformed this intent. ourof conclusion above

agentthat was not Tirollo’s for makingCroteau financing arrange-
ments and that Croteau’s intentions concerning the issue of prepay-

Tirollo,not binding plaintiffs’ment were on the argument fails.

“The is in jurisdictionlaw well settled this that reforma­
tion inmay be granted propera case where the instrument ‘fails to
express the intention which the parties had in themaking contract

Servs.,....’” Erin Inc. 232,Food v. 688 119Props., N.H. 236, 401
(1979) (citations omitted).201, 204 However,A.2d a court will reform

“(1)a contract ifonly the evidence is clear and convincing that: there
(2)was agreementan actual between the parties, there anwas agree­

(3)inputment to the agreement writing and there is a variance
the agreement 237, 401between and the Id.prior writing.” at A.2d at

204.

presentedTirollo evidence he neverthat intended to allow
Therefore,the plaintiffs to their note.prepay although the trial court

found that agentCroteau was Tirollo’s for purposes of purchasethe
and agreement, providedsale which for seller atfinancing twelve

interest,percent Croteau was not authorized to agree to any specific
onfinancing Additionally,terms Tirollo’s behalf. there is no evidence
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note,could theplaintiffs prepaythehad thatagreedpartiesthethat
with Tirollo’s under-were at variancewritten documentsthat theor

Hence, Croteau’sprior agreements.parties’of theofstanding any
not determinative ofwereconcerning prepaymentassumptions

note, the trialof the andaccept prepaymentright not toTirollo’s
reform the and saledeclining purchasein toerrdid notcourt

agreement.

the is that thepresented by plaintiffsargumentnextThe
note, preclude prepayment,not expresslywhich didpromissory

A fundamentalrestrict prepayment.tointerpretednot beshould
is in Newis that the law clearargumentplaintiffs’with theproblem

at time“payableinstruments are theHampshire negotiablethat
aexpress provisionof an thattherein,” in the absencefixed and

note,her the has nomortgagorhis orprepayis entitled tomortgagor
of maturityin advance the date. Fullerto the debtlegal right pay

Bank, 117, 120, 152Sav. 102 N.H. A.2dManchesterEnterprises v.
Brothers, v.179, 181 (1959); WestinghouseDeCato Inc. Creditaccord

(1987).504, 511, 952, Therefore,956 since529 A.2d129 N.H.Corp.,
theynot expressly providenote did thatpromissoryplaintiffs’the

mortgage, they per­their were torequiredto prepaywere entitled
the terms of the note and to make annualin withform accordance

a sumyears lump principal paymenttwo andpayments forinterest
year.of the secondat the end

the isby plaintiffsset forth that theargumentThe final
note, not forprovide prepayment, togetherwhich doespromissory

deed, contains prohibitingwhich a clause free as­mortgagewith the
mortgage by subsequentof the a of thesumption plaintiffs’ grantee

illegalan restraint on alienation. Section 404 ofconstitutesproperty,
aPropertyof defines restraint on as:the Restatement alienation

by conveyance“an an otherwise effective or con-attempt
conveyancea latertract to cause

(aX void;to orbe
(b) theliabilityto contractual on one who makesimpose

conveyance such fromliabilitythe later when results
not convey;a of an to oragreementbreach

(c) termination orsubjectto or to all a partterminate
interest conveyed.”of the property

(5th 1979)Dictionary 1181-82Similarly, Black’s Law ed. defines a
as in anprovision convey-restraint on alienation instrument of“[a]

from sellingthe orprohibits granteeance which thetransferring
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subjectthe the conveyance.”which is ofproperty Because the plain-
fromprevented sellingtiffs are not or thetransferring subject prop-

the terms of either theerty by note orpromissory the mortgage
deed, we hold that the enforcement of these accordingdocuments to

in antheir tenor does not result unlawful restraint on alienation.
previouslyWe have determined that due-on-sale clauses are not

invalid, v. Fed.per Assoc.,se Mills Nashua Sav’s and Loan 121 N.H.
722, 725, 1312, (1981),433 A.2d 1314 but that the inmanner which

unenforceable,are renderthey applied might then see 725-27,id. at
us,433 A.2d at 1314-15. In the case before onlythe restrictions

placed plaintiffs theyon the were that were unable to prepay their
note, and fromthey were aprevented having subsequent grantee
freely assume the themortgage byheld defendant. Nothing, how-
ever, precluded fromplaintiffs sellingthe their inproperty fee sim-

any theyatple They justtime to whomever chose. would not be able
to a free fromgive warranty deed all encumbrances until after the
two-year note became duepromissory without the consent of the
mortgagee. The plaintiffs may regret enteredhaving into an agree-

they conveyment under which could not an unencumbered title for a
However,ofperiod years. stated,two as we have previously “[par-

termsgenerally byties are bound the of an agreement freely and
into,openly entered and courts cannot make better agreements than

the themselves have into orparties entered rewrite contracts merely
they might operate harshlybecause or inequitably.” Mills, 121 N.H.

726,at 433 A.2d at 1315.
reasons,allAccordingly, for of the above we hold that the trial

court theproperly plaintiffs’ petitiondismissed and inruled offavor
the defendant.

Affirmed.

sit;HORTON,J., did not the others concurred.


