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348, 212(Second) § comment atTrustsofRestatementand /
duty,is under a enforce-(1959) corporationa charitable(stating that

itnot to direct haspropertyattorney general,thethe suit ofatable
forpurposesthe charitable whichother thanpurposestogivenbeen

organized).it was

and remanded.Reversed

sit; concurred.HORTON,J., the othersdid not
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P.C., Andover,L. MardenReginaldLaw of Massa-Offices of
L. andchusetts Marden Vincent Youmatz(Reginald brief,on the

orally), plaintiff.and Mr. Marden for the

Tucker, (RobertDonahue, of Exeter D.McCaffrey & Ciandella on
orally),the brief for the defendants.and
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Concord, Hampshirebrief for the New Mu-Bates, byofTimothy
Association, curiae.as amicusnicipal

an anappealcase involves from orderJOHNSON, This land useJ.
J.) affirming the decision of the(McHugh,CourtSuperiorof the

(board) conditionally approveto thePlanning BoardSalemTown of
England Brick-plaintiff,The Newplan application.siteplaintiff’s

statute,(Brickmaster), enablingthat theargues neithermaster, Inc.
:44, regulations authorize the boardthe town’sand nor674:43RSA

plaintiffthat the acondition, requires pay por-whichimpose theto
We findroadway improvements.off-siteof the cost of certaintion

affirm the trialand court’sunpersuasiveargumentsBrickmaster’s
decision.

15,1988, to the board forapplied approvalBrickmasterAugustOn
adjoiningon lotsbuildingsto two industrial ofof site constructplana

in buildingsSalem. The wereproposedDriveon Northwesternland
industrial whichon subdivision hadeighteen-lotanto be constructed

from the board aapproximately yearapprovalsubdivisionreceived
26,onplanBrickmaster’s site OctoberThe board approvedearlier.

1988, on the that Brick-approval requirementthebut conditioned
$39,397.51 future off-site roadway improve-formaster contribute

the results of a study,was based onments. The board’s decision
town, areas,which identifies trafficproblemthebycommissioned

to andchanges roadways, givesthe preliminarycorrectivesuggests
roadwayof those identified improve-estimates for constructioncost

three-yearsuppliedBrickmaster has a letterWe note that ofments.
$39,397.51 condition,to andsatisfyin the that ifcredit the amount of

the end of thatunderway by period,are not thethe improvements
and not be renewed.expirewillletter of credit

decision, petitionBrickmaster filed a inthe board’s su-Following
board from theenjoin conditioningcourt to the commence-perior

$39,397.51.on of theon the site the paymentment of construction
planningmembers of theThe of Salem and the board wereTown

(hereinafter defendant”).“the Theas defendants Courtnamed
J.), likelywas not to(Mohl, that Brickmaster succeed on thefinding

claim, request injunctivethe for relief. Brick-of its deniedmerits
court,the decision to theappealed superior pur-then board’smaster

J.)(McHugh,The affirmed677:15. Court thesuant to RSA board’s
on thehearinga merits.followingdecision
court,further to this Brickmasterappeal properlyOn raises two

:44,first, RSA 674:43whether and sitelegal governing planissues:
withreview, authorityboards the toprovide planninglocal condition
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of site on forplans payment improvements;the off-siteapproval and
second, reviewplan regulationswhether the site adopted by the

authorize the board to collectTown of Salem funds or allocate costs
ofimprovements part planfor off-site as the site approval process.
inargues its briefAdditionally, Brickmaster that the actions of the

unconstitutional taking.board constitute an As this issue was nei­
nor mentioned inther raised below Brickmaster’s notice of appeal,

Dombrowski,will not it here. Dombrowski v.we consider 131 N.H.
Sup.654, 662, 828, (1989); 16(3)(b).559 A.2d 833 see also Ct. R. Fi­

notnally, appealsince Brickmaster did the factual issue of whether
amount it was to forrequired paythe off-site improvements bore a

in site,rational nexus to the ofproposed change use the see Land/­
Plainfield,Inc.Props., 817, 823,Vest v. Town 117 N.H. 379 A.2dof

200, (1977),204 that is not us.issue before

I. Statutory Authority

matter,As a we notepreliminary that planning boards have
to impose uponthe conditions the ofauthority approval a plan.site

1(c)676:4, 1989); 674:44,RSA RSA(Supp. 1989);See IV (Supp. see
Merrimack,Sklar v. TownRealty 321, 327,also 125 N.H. 480 A.2dof

(1984).149, Thus,152 the herequestion is whether the board was
impose particularauthorized to the off-site roadway improvement

at incondition issue this case.

statute,ofTo determine the ameaning we first look to ifsee
language unambiguous.the used is clear and See Town Rye v.of

1235, cert.N.H., 365, 369,130 N.H. 1233,Public Serv. Co. 540 A.2dof
(1988).denied, 488 Both the plaintiffU.S. 981 and the defendant con­

the statutory languagetend that relevant to this dispute clearly sup­
ports respectivetheir Brickmaster thatpositions. asserts the power
to condition site on theplan approval funding of off-site improve­

powers grantedments not toamong planningis the byboards the
in defendant,RSA 674:43 and :44. The onlegislature hand,the other

11(e)674:44, 1989)674:44,that RSA and RSAargues IV (Supp.
toclearly planningauthorize boards condition plansite onapproval

improvementthe of streets. findoff-site We neither argument to be
persuasive.

inBrickmaster offers several arguments support of its position.
First, it in 674:44points nothingout that RSA specifically addresses

Second,improvements.off-site Brickmaster maintains that the pro-
visions of RSA 674:44 relate to on-sitelogically conditions. It argues
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one RSAby provision,the fact thatis bolsteredpositionthat this
the site.”674:44, 11(d), to “streets withinrefers

for Brickmaster’ssupportoffer noargumentsfind that theseWe
clearly authority plan-no for aprovides674:44that RSAcontention

on off-siteapproval improvements.site planto conditionboardning
to on-sitescope improve-limits itsclearlyin statutetheNothing

relevant to the inter-best, arguments areBrickmaster’sAtments.
Even inambiguous.if it is found to beonlyof the statutepretation
674:44,for RSAcontext, unpersuasive.them to be Aswe findthat

in oflogicalwithin the site is view its11(d), to streetsits reference
coordinateproperlyis that those streetsrequirewhich topurpose,

Its creates no inferencelanguageof the town.other featureswith
in other ofprovisionsof “streets” theinterpretationtheconcerning

statute.
clearprovisions providethat two statu-The contendsdefendant

674:44, 11(e),actions: RSA whichfor the board’story authority
plan regulations may require “suitablyreview lo-states that site

accommodate existing pro-of sufficient width to andcated streets
1989),674:44,traffic”; which(Supp.RSA IV states thatandspective

on “the extent whichapprovalcondition to andmaysuch regulations
graded improved.”in streets shall be and The de-manner whichthe

necessarilythese refer to off-siteargues provisionsthatfendant
contends,so, the defendant because land awaitingThis isstreets.

undeveloped, yetbe and such land could notapproval wouldplansite
improved, anybe or over which existingstreets which couldhave

could flow.traffic
plan approval mayfind to be flawed. Site also beargumentWe this

changed,is be wellwhen the use of land to as as when therequired
madelegislatureis The this clear ininitially developed.land 1987

1989)I674:43, to(Supp. expresslywhen amended RSAit authorize
“changeof site for the or of use”expansionthe review of land.plans

1989).674:44,11(a) It follows(Supp.RSA that land pendingSee also
Therefore,have streets andmay existingsite traffic.plan approval

provisions might interpreted providing plan-cited be aswhile the
authority plan approvalwith to condition site on off-ning boards the

languagethe does not on its face requiresite such aimprovements,
result.

674:44,11(e)addition, that RSA cannotarguesIn the defendant be
674:44,11(d) ifconsistently with RSA the streetsconstrued referred

However,onlyin to those on-site.the former refer asto discussed
11(d)674:44,above, the of RSA does not fixlanguage clearly the
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11(e),674:44,inof the word “streets” RSA normeaning does it re-
scope.of that word’sambiguitysolve the

discussed above areprovisions ambiguousThe as to whether
authority plana board has the to condition siteplanning approval on

contribution to off-siteapplicant’s improvements.an We must there­
inlook to the statute as a whole order tofore determine the intent of

in See Sklarlegislature Realtythe this v.regard. Town Mer­of
rimack, 327,N.H. at 480 A.2d at 152.125

arguesBrickmaster that the statutes at issue must be con­
so to likeprohibit imposedstrued as conditions that by the ifboard

bethey statutoryare to consistent with the framework of theywhich
are a and with the relevant casepart, argumentlaw. This is based on

between provisions review,differences the concerning site plan RSA
:44, provisions674:43 and and similar regarding the regulation of

subdivisions, RSA 674:35 and :36. It has been established plan­that
ning approvalboards condition themay of subdivisions on the appli­

makingcant’s contributions to off-site improvements. Land/Vest
817,v.Props, Plainfield, 820,Inc. Town 117 N.H. 200,379 A.2dof

(1977). 674:36, 11(a)202-03 Brickmaster asserts that it is RSA and
III(c) 1989)674:36, (Supp.RSA which authorize planning boards to

this inpowerexercise the subdivision approval process, pointsand
provisionsout that similar do not inexist the site plan review en­

Therefore,statute.abling argues,Brickmaster interpreting RSA
grant power plan674:44 to the same at the site approval stage would

orprovisions superfluous.”render those “redundant See Merrill v.
Serv., 540, 543,Bay Disposal 1101,Great 125 N.H. 484 A.2d 1103

(1984).
III(c) 1989).674:36,We first address RSA (Supp. RSA 674:36, III

1989) 674:44, 1989)and RSA IV(Supp. (Supp. are substantially iden-
tical, exceptionwith the that the latter lacks language equivalent to

III(c) 1989).674:36,that in III(c)contained RSA (Supp. 674:36,RSA
1989)(Supp. municipalityauthorizes the to assess “the ofowners the

within the subdivision” for theproperty cost of improvements. How-
ever, a board not invokeplanning need this provision to condition

plan approvaleither subdivision or site on off-site improvement.
III(c) 1989)Rather, 674:36,RSA (Supp. municipalitiesenables to re-

quire developers buywhich after itproperty has been subdivided to
requirements.the costs of unfulfilled subdivisionpay This option is

necessarynot at the site plan stage,review as the developer will
party Therefore,be thegenerally seeking approval. to interpret

RSA as granting planning674:44 boards the authority to condition
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would RSAnot renderimprovementson off-siteplan approvalsite
1989)III(c)674:36, superfluous.(Supp.

674:36, 11(a), states that subdivisionprovisionthatRSAAs for
may provideregulations

ofor subdivision land asprematuresuch scattered“against
health, safety, prosper-to orinjuryordangerwould involve

drainage, transpor-supply,lack of waterof theity by reason
services, orortation, schools, publicotherprotection,fire

of funds for thepublicexpenditurethe excessivenecessitate
services.”suchofsupply

Land/Vest, that considerationanyon maintainsBrickmaster, relying
from the or“scatterednecessarily onlyderivesfactorsof off-site

674:36,11(a). We disagree.of RSAlanguagesubdivision”premature

ofLand/Vest, of the town PlainfieldboardplanningIn the
that theapproval, plaintiff,of acondition subdivisionas arequired,

upgradingof two off-site accessentire costfinance thedeveloper,
Land/Vest,by the town.standards set 117according safetytoroads

found820, predecessor202. This court that the ofA.2d atN.H. at 379
36:22,11(a), empoweredin the674:36, planningfound RSARSA
plaintiff’sof application up­the on theapprovalto conditionboard

condition,roads, which, pro­due to their rendered theof thegrading
Land/Vest, 821, 379117 N.H. at A.2d“premature.”subdivisionposed

and of“graded improved” languagethat thesuggestedat 202-03. We
(current 674:36, 1989)),IIIversion at RSA which(Supp.36:22RSA

674:44, 1989),in IVnow found RSA (Supp. quotedis to thatidentical
above, Land/Vest,requisite authority.themight providealso 117

820, We then discussed379 A.2d at 202-03. the extent toatN.H.
to contributerequire plaintiff up­the to thewhich the town could

roads, “that where offsite improvementsof the and held cangrading
subdivider,a subdivider berequiredbe of the can com­properly

whichportionthat of the cost bears a rational‘only to bearpelled
by, and benefits conferred[special] upon,to the needs creatednexus

(citation omitted).823,Id. A.2d at 204at 379the subdivision.’”
Land/Vest,ofinterpretationto the that deci­Contrary plaintiff’s

improvements may onlyoff-site be requireddoes not state thatsion
is scattered or premature. languageif subdivision Theproposeda

stresses, that statutes ‘plainly“[t]heseplaintiff empowerthat the
factors . . . insofarboard to offsite asplanning they[consider]the

820,premature,””’or id. at 379subdivisions “scattered A.2drender
Hanover, 34, 36,116Garipay v. Town N.H. 351(quoting202-03at of

(1976)),64, not that the board’ssay planningA.2d 65 does power
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inexists that situation. did concern aonly scatteredLand/Vest or
subdivision, making previous 674:36,thepremature version of RSA

11(a) inBut we did not state thatapplicable. cases where RSA
674:36,11(a) is there are noapplicable provisionsnot other which can

onconditions based off-site factors.authorize Accordingly, Land/
“streets,”not anpreclude interpretationVest does of as found in

11(e)674:36, 674:36, 1989),IIIRSA and RSA (Supp. that includes
on and off thestreets both site.

Indeed, of this court suggestthe decisions that alternative author-
of onity conditioningfor the subdivision off-site improvements does

Land/Vest,In “gradedexist. our reference to the and improved” lan-
36:22, Land/Vest, 820,of RSA 117 N.H. atguage 202-03,379 A.2d at

above,as ifonlydiscussed makes sense “streets” is interpreted to
include off-site If not interpreted,streets. “streets” is so lan-the

analysiswe cited irrelevant to theguage would be of the situation in
Land/Vest, KBW,which concerned off-site streets. Similarly, in Inc.

392, (1975),v. 115 342 A.2d 653Bennington, N.H. this court found
of inauthoritythat the boardsplanning approving subdivisions “ex-

to andimprovements obligationstended off-site necessitated theby
395,Id. at 342 A.2dproposed development.” at 655. Again, this hold-

part 11(e)in on now ining language 674:36,was based found RSA
1989).674:36, KBW,III (Supp.and RSA See Inc. v. Bennington, su-

394-95, KBW,pra at 342 A.2d at 654-55. While Inc. and Land/Vest
in review,were decided the context of subdivision 674:44,11(e)RSA

1989)674:44, of(Supp/and RSA IV the site plan review statutes
674:36,11(e)language 674:36,contain identical to RSA and RSA III

1989). whyWe find no reason identical(Supp. this inlanguage RSA
674:44 should be the samegivennot andmeaning, likewise include
off-site streets.

11(a)674:36,Such an would not makeinterpretation RSA super-
inprovision scope,fluous. That is broad in itthat states that planning

variety factors,boards consider a of off-sitemay such as lack of
schqols, in guarding scattered andagainst premature subdivision.
Such beyondconsiderations are the of thescope provisions of RSA

11(e)674:36, 1989)674:36, III (Supp.and RSA discussed above.
Thus, acknowledging provisionsthat those also authorize considera-

necessarilytion of some off-site factors does not 674:36,render RSA
11(a) superfluous.

addition,In this ofinterpretation “streets” is required by
ofcareful consideration the legislative intent of this statutory

scheme. Where isstatutory willlanguage ambiguous, we construe it
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with the context and with theharmonizes“which bestin waythe
Rental & Leas­Appeal Hoytlegislature.”of theapparent policy of

(1987). Here,172, 173 it130, 132, is undis­536 A.2dCo., N.H.130ing
review, legislaturesubdivision thethat, in the area ofat leastputed

controllingtool for expendi­a theirmunicipalitiesgivetointended
safety by allowing thempublic,the of thejeopardizingwithouttures

use tothe of land make fair con­changewouldwhorequireto those
inincrease services. Seeany requiredofthe coststowardstributions

202-03;820-21, at v. Town379 A.2d GlickLand/Vest, 117 atN.H. cf.
(1988)643, 648, 231, 234 (legislativeA.2dN.H. 547130Ossipee,of

by restrictingexpenditures develop­to controlto allow townspolicy
roads). to limit this as Brickmasterpower,Butment on inadequate

would render it use­stage largelythe subdivisionsolely tosuggests,
ofof uses non-residentialvariety possible propertyGiven theless.
of housingin the scalespossible multi-family de­and the differences

impossible for boards toplanningit will often be makevelopments,
at ofstagethe subdivision what off-siteadequatean determination

cases,In sucheventually required.if will be theany,improvements,
nexus impossiblemake the rational test an stand­would be toeffect

Moreover, development,substantialsatisfy. especially indus­ard to
commercial, Inplacecan take without subdivision. eithertrial and

the tosituation, abilitywould be left without control the ex­towns
Thus, limitingservices. conditions contri­public requiringofpansion
improvements to the subdivision stagebutions towards off-site

of legislaturethe the and renderpurposewould both frustrate our
meaningless.in largelydecision Land/Vest

not interpret ambiguous statutorycourt will inlanguageThis
nullify[to an absurd result and toway “lead[ ] ]a that would an

Hart,of the statute.”purposeextent the State v.appreciable 130
(citation(1988) omitted).859,325, 327, A.2d 860N.H. 540 We find

justof RSA 674:44interpretation would havethat Brickmaster’s
to giveThe intended boardslegislature planningsuch a result. “the

(1985);N.H.S. 745 itjob,”to do their JOUR. follows that thetools
grant planning authorityto boards thelegislature intended to condi­

offunding improvementsoff-site at thetion on the subdi­approvals
both,stage, or as the situationplanvision the site warrants.stage,

Therefore, the “streets” to inwe hold that referred RSA
1989)674:44,674:44,11(e) RSA IV refer to both on(Supp.and streets

site, areplanning empowered byoff that boards RSAand the and
which allow forpromulgate regulations674:43 and :44 to the condi­

plan by requiring an toapplicanttional of a site contributeapproval
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funds to the construction of improvementsoff-site bearing a rational
the Indevelopment. conclusions,nexus to view of the foregoing we

need consider whether the general authoritynot incontained RSA
11(h)674:44, the board’s insupport case,would action this as sug-

gested by the amicus curiae.

AuthorityII. Regulatory

consider legalWe now Brickmaster’s second issue: whether
regulationsthe town’s allow the board to collect funds or allocate

improvements.costs for off-site Brickmaster raises three argu­
First,ments. it contends that a review of the board’s site plan review

set forth inregulations, Chapter Code,268 of the Salem uncovers no
provisions governing planning abilitythe board’s to collect or allo­

however,find,cate such costs. We that such authority is clearly set
inout providessection 268-8. That section that the board may make

when consideringconditions and site inapproving plans regard to
ofachieving safety traffic“[m]aximum access and egress,” Salem

268-8, A(l),§CODE and the of public“[installation improvements
amenities, expenseand at the of the . . .applicant, [including] im­

to inprovements existing roadway[s] ... order to adequately serve
268-8, A(6).§Id.the site.” atproposed

Next, arguesBrickmaster that the regulations are inad­
do not theequate theybecause tospecify procedure be followed for

determining proportionthe of the costs of off-site improvements to
paid by applicant.to be each Brickmaster contends that the board is

the costpowerless applyto allocation formula until that formula is
675:6,pursuant requiresto RSA whichadopted notice and hearing.

674:44, 111(a)RSA does require that site reviewplan regulations in­
clude “the which the inprocedures board shall follow sitereviewing
plans,” provisionbut this should not taken to requirebe that every

relatingdetail to the actions of a boardplanning must be spelled out
in To doregulations.its so would create an unreasonable burden on

boards, as well asplanning those to familiarizewishing themselves
Moreover,with the isregulations. impracticalit to include the exact

method of cost in the regulations,allocation as the mightformula
accordingdiffer to the anycircumstances. We do not see reason why

hearingnotice and on the cost allocation method need be required,
nor do legislaturewe believe that the so intended. The interests of

sufficientlylandowners are withoutprotected such a requirement.
regulations giveThe board’s notice that site plan approval could be
onconditioned contributions to off-site improvements; the actual
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subjectcase is to the ra-any specificinusedof allocationmethod
Plainfield,Inc. v. TownProps.,Seenexus test.tional Land/Vest of

823, A.2d at 204.at 379N.H.117

maythe not con­is that boardargumentfinalBrickmaster’s
to off-site improve­contribution theon aplan approvalsitedition

when that studyneitherby study,the trafficrecommendedments
ofby the Town Salem.adoptedhave beenrecommendationsnor its

in thisauthority support of conten­has noBrickmaster citedSince
argumentwe find thisany,to discernwe not been abletion, and have

to be meritless.
Town of was authorized bythe Salemwe hold thatAccordingly,

forplaintiff partto assess the of theregulationsownand itsstatute
a condition of planas siteimprovementsoff-site streetcost of

approval.

Affirmed.
Horton, J., sit;not the others concurred.did
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