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subjectcase is to the ra-any specificinusedof allocationmethod
Plainfield,Inc. v. TownProps.,Seenexus test.tional Land/Vest of

823, A.2d at 204.at 379N.H.117

maythe not con­is that boardargumentfinalBrickmaster’s
to off-site improve­contribution theon aplan approvalsitedition

when that studyneitherby study,the trafficrecommendedments
ofby the Town Salem.adoptedhave beenrecommendationsnor its

in thisauthority support of conten­has noBrickmaster citedSince
argumentwe find thisany,to discernwe not been abletion, and have

to be meritless.
Town of was authorized bythe Salemwe hold thatAccordingly,

forplaintiff partto assess the of theregulationsownand itsstatute
a condition of planas siteimprovementsoff-site streetcost of

approval.

Affirmed.
Horton, J., sit;not the others concurred.did
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Jones, P.C.,& ofMcSwiney, Semple, Bowers Wise New London
(Robert Bowers, Jr.,E. the and for theorally), plaintiff.on brief

(CharlesNutter, Fish, Boston,& ofMcClennen Massachusetts R.
brief,A. on Mr.Parrott and Natalie Kanellis the and Parrott orally),

thefor defendant.

ofBoyle P.C., Plymouth, litem,Law for guardianthe adOffice
ofjoined in the brief theBoyle,Gerard J. defendant.

Webb,Brock, The Ellen Knudsonplaintiff,C.J. a petitionfiled
ofin modification asuperior seeking permanentcourt custody de-

inwhich, intostipulationsto entered thepursuantcree divorce be-
custodythe sole andparties, legal primary physicaltween awarded
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father,to thetheir defend-minor childrentwoparties’of thecustody
from thean order ofappealsThe defendantant, Knudson.0.Rolf

J.) of the chil-(Smith, joint legal custodygrantingSuperior Court
ofprimary physical custodytransferringboth andparentsdren to

was evi-Arguing that there insufficientmother.children to theirthe
justifycircumstances to a transfer ofchange ofsignificantadence of

children, thethe defendant assertsin best interests ofthecustody
in thefailing apply correctlyerred to standardtrial courtthat the

(1974)440,Cook, 114 322 A.2d 610 forv. N.H.Perreaultrequired by
reverse.custodya decree. Weof childthe modification

29,1972,on Aprilmarried and arein this action wereThe parties
(nicknamedchildren, in“Telly”)Tellman bornof twoparentsthe

ifmarriage, idyllic,The not wasparties’in 1980.and Sarah born1977
26, 1986, plaintiffwhen the informeduntil Marchrelatively tranquil

man, and towas in love with another wishedthat shethe defendant
announcement, the left mari-plaintiffthis theFollowingbe divorced.

foragainstan the defendant divorce.and commenced actiontal home
properlywould be while in theirTelly and Sarah fedTo insure that

care, part-timehired Kristine Wheeler as aplaintiffthefather’s
the meal.evening Subsequently,children’shousekeeper prepareto

4, 1986, entered into a writtenparties stipulationtheAuguston
which, inof divorce awarded the de-judgment part,to aagreeing

of chil-custody physical custodyand thelegal primaryfendant sole
rights.visitationspecified plaintiff’sthe The courtdren and

andstipulation, partiesthe the were divorcedapproved permanent
18, 1986.on September

divorced, Webb,married a sheplaintiff RodneyOnce the man
in a former life. Tellywas her husband and Sarahclaimed continued

forfather and were cared on a full-time byto live with their basis
Wheeler, eventually married the defendantKristine who and moved

her minor from previousinto his home with own two children a mar-
matter,During hearings parties agreedthe on this all thatriage.

Moreover,“good” “nurturing” stepmother. TellyKristine was a and
children;well withintegrated extremelyand Sarah Kristine’s the

together,of children live happily expressingtwo sets considerable
another, when confrontedlove for one and sadness with the possi-

bility separation.of
partiesbetween the was inAlthough marriagethe dissolved an

they have inproceeding, engageduncontested acrimonious litigation
since, premised uponever the defendant’s obstruction thealleged of

visitation The record inplaintiff’s rights. indicates that the fall of
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divorced,1986, after wereshortly Telly beganhis toparents experi-
visitation,difficulty the time of aexpressingence around fear of mis-

fear,In explanationhis of hisby Tellymother. totreatment revealed
that the had excessiveplaintiff employed corporalhis father punish-

him. The plaintiffment in corroborateddisciplining Telly’s descrip-
had,at trial thatdiscipline, acknowledgingtion of the she theprior to

divorce, corporalin her use of punishment“overreacted” and hithad
Telly enough bruising.hard to cause

andby Telly’s “night terrors” severe anxiety regard-Concerned
visitation, Nadeau,Dr.the defendant contacted B.E.ing Joseph the

manyfirst involved in this case. Dr.psychologists beganof Nadeau
1986Telly in December of for thetherapy purposewith of rees-

However,with his mother.tablishing meaningful contact given the
level Telly’sof distress ofregarding prior incidents thediscipline,

andsuspecteddoctor abuse notified the State Division for Children
(DCYS). Meanwhile, inand February 1987,Youth Services of follow-

stepfather,an incident of hising discipline by refused fur-Telly any
ther visitation with his mother.

background theIt this that DCYSagainstwas conducted an inves-
whichissued a concluded thattigation reportand there had nobeen

hand, the reportthe other indicatedabuse. On that there “cer-was
of parenting” byevidence the mother.tainly inappropriate Observ-

clearlyKnudson children haveing aligned“[t]hethat themselves
theparent,” reportwith the custodial characterized the Knudson

as “a andsupportive nurturinghousehold environment within their
community.” significancehome Of was agreater recommendation re-

father,the children’s with their whichgarding placement stated that
in“[a]ny changes this consistent environment should be made only

for reasons.”the most compelling
11, 1987, aplaintiff petitionOn March the filed to bring forward
seeking physical custodyand the Amodify, primary of children.

1987,19, he, turn,onguardian appointed Aprilad litem was and in
Scalese,Dr. the secondretained Vincent involved in thispsychologist

case. both children and providedDr. Scalese examined the withcourt
a report information and recommendationscontaining intended to
facilitate decisions about visitation between andTelly his mother.

first that level of wasNoting Telly’s distress “sufficient as to make
unadvisable,”mandatoryand visits theimmediate report further

.recommended that a “state certified .. psychologist should em-be
conduct individual with each of theployed therapy parentsto and

goalwith the of theTelly,” therapeutic “reconciling visitation be-
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recommendation, em-Dr. Scalese’s finaland his mother.”Tellytween
if “in24,1987, that theJuly opin-of directedin a court orderbodied

Litem,ortherapy the Guardian Addoing thepsychologistion theof
in or theplace Telly danger undermineinvolvedpartiestheany of

from with . . .”Telly.restricted contactbepartythat shouldplan,
24, 1987,order of thirdJuly psy-the court aIn withcompliance

Sansone, bywas hired thepromptly guardianDr.chologist, George
litem, therapy was scheduled to commenceand the court-orderedad

However,2,1987. children’s mother thatthe cancelledon September
10,1987.meeting Septemberthe first untilappointment, postponing

further, hearinga was held oncustodymatters evenComplicating
the9, 1987, day scheduled was totherapyone beforeSeptember

begin.
at 9th hear-testify Septemberto thewitnessonly permittedThe

Scalese, proc-had the court-orderedDr. who recommendeding was
that he had with thesinglea conversationtherapy. uponess Basedof

the Dr.immediately hearing,to Scalese testi-priorad litemguardian
was not in.therapy agreed engagedthat the tofied he learnedthat

his“reneged” uponIn had toagreementhis the defendantopinion,
changeand a “fulltherapy, consequently, custody]withcooperate [of

9, 1987,Onright away.” September. . . thewould be appropriate
changing Tellyoftemporary physical custodya ordercourt entered

to their mother.and Sarah
mother,to live with her and whileSarah a shortAccordingly, began

hand,on the other was suffi-later, Telly,to Vermont.they moved
the adin refusal to leave home that guardianadamant hisciently

Thus, custodyhim to astay. split arrangementlitem todecided allow
resulted, retaining custody Counselingof onewith each child.parent

Sansone, therapywith who conducted for severalcommenced Dr.
and children in anwith both both to reduceparties attemptmonths

1987,ondisharmony. 17,December afamily’s Subsequently,the
had been inprogresswas held to discuss what made ther-meeting

Dr.Following by custodya Sansone beapy. recommendation that
father, plaintiff therapy.to the the discontinuedreturned Sarah’s

modification,of the forplaintiff’s petitionAt the trial on the merits
was in dangerDr. testified that Sarah living sufferingSansone and

mother.by According testimony,from her to“emotional abuse” his
mother and herwas afraid of her described mother as toproneSarah

yelled.and “fits,”in which she screamed Of these the most“fits”
ato the was incident inpicture-burningdoctor which thealarming
on a large watercolor,glasssmashed the framed andplaintiff pro-
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ceeded, tear and burn thepresence, painting,in to itlightingSarah’s
trial,At the plaintiffon over the kitchen sink. corroboratedfire

incident, explainingof the that thedescription paintingSarah’s was
with whom shegift grandmother, growna from a deceased had an-

dismissed the ofgry. Although plaintiff importancethe the incident
stress,”“I’m I am subjecthuman and toby that Dr. Sansonestating

“horriblyevent traumatic” to seven-year-characterized the as the
child, hasnoting bythat Sarah been troubled nightmaresold in-

volving the incident.
at heThe ad litem testified trial that hadguardian spent several

own inperforming investigationhundred hours his this case. He
with Dr. Sansone that Sarah had sufferedagreed fromemotionally

her with theplacement plaintiff, andtemporary recommended that
is,remain was ... that“custody... should as it that primary physical

of the children should be withplacement Rolf Knudson thereand
visitation Ellenshould be liberal with Webb.” Although guardianthe

“theinsisted that the defendant was better of the two custodial par-
ents,” he thenonetheless characterized defendant as “consumed by
this to“willingcase” and do whatever it takes to make sure his chil-

had,dren are thatprotected.” Recalling the defendant on occa-one
sion, guardian’shis knees in thedropped to office and himbegged to
“please something getdo to kids backmy together,” the guardian ad
litem that the defendant’stestified behavior had at times been
“inappropriate.”

the that existsRegarding animosity between the theparties,
guardian testified that the defendant has inengaged behavior bound
to inexample,rankle the For an toplaintiff. effort show plain-the

behavior,”tiff’s videotaped“irrational the defendant the inplaintiff
1987,the of as she on hisspring knocked door and attempted to pick

for Theup guardianthe children visitation. litemad testified to being
the video.by“infuriated” He described the defendant’s action in tak-

the video and not the children foring having ready visitation at the
irrational,as “not butappointed onlyhour unlawful.” guardianThe

opinionsad litem also corroborated the of Doctors Nadeau and
partiallyScalese that the defendant was at fault for the children’s

theirapprehension toward mother.
held onEight days hearingof were the merits of the plaintiff’s

modification, inending October,forpetition Thereafter,1988. on
4,1989, refused, visit,March after aSarah weekend to return to her

home, soughtmother’s and to remain permanently with her father.
decision,The litem Sarah’sguardian ad andsupported she has since
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father, brother, andstepmother,with herin homethe Knudsonlived
children.stepmother’s

final7, court a order1989, modifyingtrial enteredMarch theOn
jointcustody by granting legal custody of theaward oforiginalthe

custody of the childrenprimary physicalandpartiesto bothchildren
court denied the defendant’s motion forThe trialplaintiff.to the

ofdays hearings,after two the defend-but granted,reconsideration
appeal.order thisstay pendinga of itsmotion forant’s

the trial court in fail-arguesthe that erreddefendantappeal,On
Cook, 440,114of Perreault v. N.H. 322to the standarding apply

of of610, custody. Claimingmodification an awardgoverningA.2d
inTelly Sarah are endan-any wayis no that andthere evidencethat

thearrangement, arguesdefendantpresenttheir custodialbygered
cir-changedtrial to demonstrateat failsthe evidence producedthat

satisfyto the standard of Per-magnitudeof a sufficientcumstances
contends that the trialthe defendantAccordingly,v. Cook.reault

in to thecustody Theawarding plaintiff.its discretioncourt abused
J.)(Morrill,Superiorthat the Court abusedalso arguesdefendant

reconsider, but inin his motion to of ourlightdenyingits discretion
issue, need notPerreault we consider thisof theresolution

argument.

alwayscustody subjectaward of is to mod­Although an
ification, custodylaw in State is clear: a child decree shouldthe this

partythe demonstrates that themovingbe disturbed “unlessnot
welfare of the child have been greatlythe soaffectingcircumstances

willthe child ifstrong possibilitythat there a be harmed healtered is
Cook,present arrangement.”to live under the Perreault v.continues

443, 322 at 612. The Perreault recognizes114 N.H. at A.2d standard
for and instabilityneed re­psychological continuity familya child’s

therefore aAltered circumstances are sine non of alationships. qua
in in New andparental custody Hampshire, legallythe dis-­change

is thechanged jeopardizeissue whether circumstancespositive
of thewell-being. inquiry uponthe focus isConsequently,child’s Id.

thecustodyto of child has beenpartycircumstances of the whomthe
443-44,at A.2doriginalthe Id. 312 at 612.by decree.given

in anyThe determination casecustodytrial court’s de­
oflargea a firsthand assessmentupon credibilityto extent thepends

witnesses, temperamentas as the character and of the par­of well
trialents, binding uponthe court are ifand the of this courtfindings

Ballou,Ballou 463, 465-66,v. 118the N.H.supported by evidence.
(1978). however,1169, Significantly, the1170 discretion of387 A.2d
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determiningin whether there bethe trial court should modification
determination,custodyin an initialis more limited than where the

the relative of bothupon parentscourt is called to consider abilities
child, choose,the and where theto the welfare of court mustpromote

differing factual assessments as thebetween to child’sinitially, best
Pozzo, 436, 436-37,113See v. Del N.H.interests. Del Pozzo 309 A.2d

(1973)151, controllingand in(paramount152-53 consideration ini­
child).custodyof is the overalltial determination welfare of the Al­

trial arefindingsthe of the court to bethough generally accorded
deference, the discretion of the trial court is notgreat absolute and

aside it lacks a andmay be set where sound substantial basis in the
Rousseau, 106, 108, 706,N.H.Rousseau v. 116 352record. See A.2d

(1976). record,of the708 After an exhaustive review we disagree
conclude that the qualitywith the trial court and of the custodial

theguidance parenthome or the of custodialenvironment has not
any way.inchanged significant
the made thatAlthough findingstrial court the father has exerted

intopressure battle,on the children take his side this custody and
attemptedhas to alienate the children’s natural affection for their

mother, to ignore key,the trial court chose uncontroverted evidence
the volatile andregarding mother’s conduct ofdisplays temper,

which, the been a ofyears,over have source emotionaldeep toupset
inand, the Telly,the children at least case of have toled emotional

Moreover,mother. itfrom the isestrangement apparent from the
the and of thevalidity depth preferencesrecord that children’s to

stable,withlive with their father is commensurate the prosperous,
harmonious, custodial arrangementsand hehappy provides for

in findingsthem. Nowhere the trial court’s is there any recognition
of keythis fact.

We are mindful that the record contains evidence that the
has, occasion,on at unjustifiably,father least one unreasonably, and

intentionally the plaintiff’s rightsinterfered with to meaningful visi­
we suchAlthough despicable,tation. find behavior this is not a pro­

hisdisciplineto the defendant forceeding misdeeds or shortcomings.
not withChildren are the misconduct theirchargeable of parents

from inuprootedand should not be their home toorder discipline a
Indeed,parent.recalcitrant award of custody“[t]he is not a device to

and a of apunish parents,reward or violation court bydecree one of
is onnecessarily controllingthe not theparties question of custody.”

719, 721, 504, (1976).Houde 116 N.H. 366Beckmeyer,v. A.2d 506
Thus, we father,while do not condone the behavior of the an award of
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the best interests of theultimately uponbe basedmustcustody
enforcingas means of the visitationchild, amay not be sustainedand

Rather, contempt powersthe ofparent.of noncustodialtherights
end. Id.to thatmay be exercisedcourtthe

nonetheless, by par-a custodialthe obstructionthatrecognize,We
ifparent may,the noncustodiala child andbetweenof visitationent

with the inter-so inconsistent bestcontinuous, behaviorconstitute
that the child will bepossibilitya strongraisechild as toests of the

incident, in the record indi-nothingfrom one isolatedAsideharmed.
in a of designedcourse conductengagedhasthe defendantcates that

To it iscontrary,visitation therights.plaintiff’swith theinterfereto
andencouraged Tellydefendant hasthat thefrom the recordplain

withcooperated psycholo-theand hasvisit their motherSarah to
processin the court-orderedeffectuatinginvolved in this casegists

of visitation.planandtherapyof

custodythat the modification standardarguesplaintiffThe
hereought applyin v. Cook not to because thePerreaultenunciated

of and was notparties’ stipulationwas the result thedecreecustody
on the merits.” She relies upon Greenglassof a “full hearinga result

570, (1978), in which118 N.H. 391 A.2d 890 this courtGreenglass,v.
parentnot when a seeksapplystandard doesheld that the Perreault

custody decree. Id. Her ismodify temporary argumenta mis­to
not amodify permanent, temporary,She seeks to a decree.placed.

such, controlling authority.is theAs Perreault

Cook, explainedIn v. ourPerreault we reluctance to mod­
decrees, noting that of childcustody shuffling“[t]he aify existing

can destroyforth between a father and mother his sense ofback and
emotions, greatly disrupt growthhis and his assecurity, confuse an

443,Cook, 114v. N.H. at 322 A.2d at 612.Perreault Ac­individual.”
established under an“[f]amily relationships existing ordercordingly,

in of a possibility’be the absence ofdisrupted ‘strongshould not
Hille, 109, 111, 703,v. 116 N.H. 352if Hille A.2dharm continued.”

(1976) from(quoting supra). GlaringlyPerreault v. Cook absent705
a inany changein this is evidence of relevant circum­record casethe

ofto welfare the children and warrantinginimical the theirstances
from and home environmentloving provided byremoval the stable

however,Kristine Knudson. thisSadly,their father and stepmother,
custody years,battle has on for at the children’sdragged expense.

areAlthough recognize questions custody primarily prob­we that of
court, hold triallems for the trial we that the court’s determination
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in this case does not conform to the evidence of record and repre-
ofimprovidentsents an exercise discretion which must be set aside.

Reversed.

J., sit;HORTON, did not the others concurred.
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