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error,In finalthe defendant’s claim ofrejecting we note that
inhave broad discretionprosecutors bringing charges against an ac­

cused, necessarilyof offragmentarybecause the nature the evidence
70, 72,v.stage. Bergeron,at the State 115 N.H.charging 333 A.2d

(1975). trial721, power723 The court has the to correct any errors
inmade the exercise thatmightthat be of discretion. Id. On these

facts, in judgment.we no error the trial court’sfind

Affirmed.

Horton, JJ., sit;and did notJohnson the others concurred.
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(RichardDevine, Millimet, P.A.,Stahl & Branch of Manchester
for theorally), plaintiff.E. on the brief andGalway

(VincentP.A., Wenners, Jr.,of Manchester A.Craig & Wenners
brief,L. Hood on the and Mr. Wenners orally),and Scott for the

defendant.

Thayer, defendant, Doucet,J. The Robert appeals from a deci-
J.)(Goode, him anSuperior denyingsion of the Court award of his

(recodifiedfees to RSA 281:37-a asattorney’s pursuant RSA 281-
1989).A:44, 1, We reverse and remand.Julyeffective

28,1983,of a fire on infighting JulyWithin a few hours the course
a for the ofemployment firefighter City Manchester,of his as the

defendant, Doucet, vision,experiencedRobert blurred numbness of
arms, headaches,his hands and one of his dizziness and fatigue.

later,daysThree he suffered a stroke. Mr. Doucet filed a claim for
benefits,compensation Cityworkers’ which the of Manchester de-

1, 1984,on asJanuary causallynied not related to the employment.
Mr. theappealed HampshireDoucet to New Department Labor,of

1,1984.a hearingand was held on March The department found that
inMr. Doucet’s stroke had arisen out of and the course of his employ-

ment as a for thefirefighter plaintiff City of Manchester. Mr. Doucet
was awarded totaltemporary disability benefits.

20,1984,On June the ofCity Manchester appealed the decision of
the of labor thedepartment superiorto court and requested a trial de
novo on ofthe issue whether the defendant’s stroke was causally

to his employment. superiorrelated The court affirmed depart-the
inment of labor’s decision favor Mr.of Doucet.

8, 1989,On March Mr. Doucet filed a motion for attorney’s fees
281:37-a,to RSA whichpursuant provides that any“[i]n dispute over

the amount of compensation] benefits payable[workers’ under this
which is tochapter appealed courts,the orsuperior supreme the

if heemployee, prevails, shall be entitled to reasonable counsel fees
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requested attorney’sMr. Doucet antheby Court....”approvedas
paid plusof the total benefits to date anto one-thirdequalawardfee

benefits.weekly requestof future The wasto one-thirdequalamount
Mr. Doucet executed with hisagreementfeecontingencyabased on

16, 1984.Julyattorney on
14,1989,in court on Junesuperiorthe to deter-A was heldhearing

Mr. Doucet’sattorney’s attorneyfee. testifiedappropriatemine an
in the area of workers’ hecompensation;experiencedthat: he was

the labor departmentbefore both and thesuccessfulentirelywas
court; difficultyof of the case was enhanced be-degreethesuperior

ability testifyrecall and to due tohad limited hiscause Mr. Doucet
beenalready byhad received Mr. Doucetstroke; extensive benefits

future;into the and it was inweekly customaryand would continue
basis. Mr. Doucet’scontingentfees on a counselchargethe area to

fee ascontingency agreement supportthe for hisinto evidenceput
were reasonable.requestedthe fees Because the casethatposition

basis,fee counsel did notcontingency keepon a timeacceptedwas
and, therefore, at theproduced hearing.none wererecords

motion for attorney’scourt denied the fees on JuneThe superior
“[cjounsel’s20,1989. contingentthat fees asThe court concluded set

to bemotion are deemed unreasonable. [Defend-in defendant’sout
records,he no time buttestimony keepsthat bills byant’s counsel’s]

my ability to reconstruct’ presentedhis ‘best estimate —onway of
what,on which tomeaningfulno basis determine ifthe withCourt

inbe awarded this case.”fees couldany, reasonable
that whether aargues requestthe defendant for attor-appeal,On

RSA 281:37-a is reasonable is determined byfees to aney’s pursuant
which the court failed tosuperiorof factors address. Thenumber

however,Manchester, that Mr.argues Doucet failed to pro-ofCity
which to calculate auponcourt with a basis reasonable at-vide the

award, did notattorney keepbecause his time records oftorney’s fee
CityThe contends that theservices he provided. superiorthe legal

in fees,denying attorney’sabuse its discretion becausecourt did not
Mr. inpresented by supportDoucet of his re-the evidenceprincipal

fees, theattorney’s contingency agreement,feefor reasonablequest
with the defendant.inadequate. agreeWewhollywas

the trialwill not disturb court’s determination of aThis court
inlacking evidentiaryit is or is taintedsupportfee unlessreasonable

O’Sullivan,Inc. v. 132 N.H.Toyota/Volvo,of law. Cheshireby error
(1989);788, Burnham v.168, 171, Downing,A.2d 790 125 N.H.562
(1984).128, follow,For the293, 296, A.2d 130 reasons which we480
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insuperior denyinghold that the court erred Mr. requestDoucet’s
fees,attorney’sfor and we reverse and remand the case.

It is clear from the of RSAlanguage 281:37-a that Mr. Dou­
is entitled to fees. Heattorney’s prevailedcet before both the labor

and the court after ondepartment superior hearings the merits.
if281:37-a states that “the heemployee, prevails,RSA shall be enti­

added.)(Emphasistled to reasonable counsel fees.” Pursuant to gen­
construction,rules of statutory command,eral the word “shall” is a

requires mandatory W.,which enforcement. In re 124Robyn N.H.
377, 379, 1351, (1983);469 A.2d 1352 New Hampshire-Vermont

Insurance,Health Service v. 122 268, 272,Commissioner N.H.of
(1982).508,444 superiorA.2d 510 The court erred law,as a matter of

therefore, in denying any attorney’sMr. Doucet fees providedas for
statute.by the

The criteria for andetermining award of reasonable attor­
fees toney’s pursuant RSA 281:37-a are set inforth Couture v.

Groceries, Inc., 294, (1977).Mammoth 117 N.H. 371 A.2d 1184 “Rel­
inevant factors the determination of reasonable fees include the

involved, nature,amount the novelty, and ofdifficulty the litigation,
the attorney’s standing and the skill employed, devoted,the time the

area,incustomary fees the the extent to which the attorney pre­
vailed, and the benefit thereby bestowed on his 296,clients.” Id. at

1186; 2-106(b)A.2d at371 see also Disciplinary Rule of the Code OF
Responsibility 1.5(a)Professional (presently Rule of the

Rules of Conduct);Professional Corson Products,v. Brown
Inc., 665, 667, 1005,120 N.H. 421 (1980);A.2d 1007 Seppala & Aho

Elton,Construction v.Company 634, 636,119 N.H. 460,406 A.2d
(1979).462

This court has established that contingent fee agreements
in workers’ compensation cases are not per se unreasonable. Cou­
ture, 296,supra at 371 A.2d at 1186. While a contingent fee arrange­
ment is not to be “rubber stamped,” it is one of a number of factors
for a incourt to consider determining a reasonable fee. Cheshire
Toyota/Volvo, 171,N.H.132 at 562 A.2d at 790. CityThe of Manches­

argues properter that the method for determining a reasonable fee
in workers’ compensation cases is to multiply the number of hours
reasonably onspent litigation aby reasonable hourly rate. This ar­
gument, apparently court,accepted by the trial ignores case prece­

Indent cited above. these cases the Couture elements must all be
considered, and the federal cases plaintiff relies on are inapposite.
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some evidence on eachattorney presentedMr. Doucet’s of the
14,attorney’sat the fee on Junehearingelements 1989.Couture

time records could not becontemporaneous provided be-Although
that alone does not as a matterkept,were of law reducecause none

Testimonyto zero. at theattorney’s hearingfees indicatedallowable
spent byof time” had been the attorney prepar-a “fair amountthat

taking deposition,witness and his thatexpertMr. Doucet’s “sev-ing
to cross-examinespentwere the defendant’spreparingeral hours”

witness, attorney was up “reasonablythat Mr. Doucet’s late”expert
trial, matter,inhearingsthe that two were held thebeforenightthe

in themedical issue involved case was Al-complex.that theand
that he could reconstruct the timeattorneythe statedthough spent
information was never presentedmore such to thespecificity,with

court.trial

records,absence of time there was sufficient evi­theDespite
which to calculatejudge uponthe trial a reasonabledence before

obligated281:37-a. While he was notfee under RSA toattorney’s
in provided bythe amount theattorney’s contingentfees feeaward

trial erred as ajudgewe hold that the matter of law inagreement,
fees were underattorney’s proventhat no the criteria setconcluding

Couture,, hearingremand for a andin and reconsideration offorth
attorney’sof fees.the issue

Reversed and remanded for
proceedings consistentfurther

with this opinion.

J., sit;HORTON, not the others concurred.did


