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deliberation). Evidence that the defendant failed to seek thehelp for
changedafter hisshooting, appearance, evidence,victim the hid and

“subsequentwere andthreatened witnesses acts statements” to be
into the “Whenby jury.taken account circumstantial evidence is sus-

interpretationto than oneceptible more reasonable ... it is the pro-
vince of the to decide whether the evidence asjury a whole supports

crime abeyondthe material elements of the reasonable doubt.” State
(1984).610, 624, 262,125 486 A.2d 271Wong,v. N.H.

intheConsidering lightevidence the most favorable to the
State, when plansthe defendant abandoned his to togo Manchester

Ryan Road,and down Old Suncookinstead followed loaded his .357
revolver, it,thepulled gun,out cocked aimedmagnum it at Ryan’s

head, gun Ryan’sthen forced the into back and thepulled atrigger,
beyondreasonable have foundjury could a reasonable doubt thethat

defendant acted premeditationwith and deliberation when he killed
Ryan.Neil

Affirmed.
HORTON,J., sit;notdid the others concurred.

Merrimack
No. 89-398

HampshireThe State of New

v.
Harry Place

15,November 1990



701

(David Peck, senior assistantS.Arnold, attorney generalP.John
brief), forby brief the State.on theattorney general,

defender, Concord,of by briefchiefDuggan, appellateE.James
the defendant.for

forfrom his conviction and sentence ille-Horton, appealOnJ.
208:8, II, assignsthe defendant error to thehunting, RSAgal night

J.) dismiss,{Dunn, hisof motion toCourtSuperiorthebydenial
adequately pre-case. The motionthe State’sat the close ofmade

of toclaim insufficient evidencethe defendant’sfor appealserves
conviction.support

in a is of a misde-208:8, part, person guiltyII thatprovides,RSA
light Vzhourif uses an artificial between“[kjnowinglymeanor he

illuminate, locate,to at-hour before sunrise orandsunset Vzafter
while inhaving posses-or wild animals hiswild birdsto locatetempt
... with live toshotgun... ammunition[a]in a motor vehiclesion or

or unloaded.” On the defend-appeal,loadedwhetherweapon,fit the
provethe evidence was insufficient tothe claim thatonant relies

light,an an essential element ofof artificial“use” the defendantby
claim, affirmreject this and the conviction.Wecharged.crime asthe

evidence, State,to thatfavorablymost the showsconstruedThe
Evans,5, 1987, Ronald a New Hamp-of Novemberthe eveningon

innext to a fieldDepartment agent, parkedFish and Gameshire
Areport nighttime byofinvestigate shooting.a visitSalisbury to

inconfirmed that deer were the athim had fieldnightstwo earlier
skittish at hisuncharacteristically sightthe oftheyand werenight,

Evans,at 4:30 or 4:35 Officerp.m.The sun had set andheadlights.
trainee, uphad taken surveillance atby an officer aboutaccompanied

o’clock, observed aOfficer Evans mov-8:45 At about ten vehiclep.m.
It the roadpublic way. passedon the entrance to theing very slowly

and the tofield, negotiated edgebacked road the of thestopped, up,
the vehicle turn very slowlyThe then observed to thefield. officer

field,theentryof to this maneuver theleft. From its causedangle
turn, to allin a half-circle illuminate of thelights, partsvehicle’s
very arc,slowly throughthen backed the samefield. The vehicle

It into a small Thisthe field. backed turn-around.again illuminating
inthe to shine the of theheadlightsmaneuver caused directionfinal

thenThe observed vehicle headed out the accesswatching officers. of
apublic way highthe at rate of Officerspeed.road and north on

chase.gaveEvans
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vision ofOfficer Evans had full the vehicle its visitduring to the
moonlit,The was so he was able tonightfield. determine that it awas

truck and that no one left or entered thepick-up vehicle. theDuring
chase, vehicle under observation atshort the was all times.

vehicle,the Officerstopping Evans determined thatUpon there
defendant,occupants:three the as a inpassengerwere the right

infront; daughter, front;the thedefendant’s middle and the daugh-
in the driver’s seat. The officerboyfriend,ter’s also found un-an

lying dashboard,on12-gauge shotgunloaded the vehicle’s with the
in front of the defendant and the barrel in thegrip pointing direction

defendant,driver. a ofpat shells,of the On search the three 12-gauge
load, inwere found theslug pocket.defendant’s Officer Evans issued

summonses to the defendant and the driver to answer the ofcharge
208:8.night hunting, RSAillegal
case,At close of the State’s the defendantthe moved to dismiss on

the had to presentthe that State failedground any evidence to prove
any physicalthat the defendant had committed inact violation of

208:8. theRSA The court denied defendant’s motion. After the de-
case,itspresentedfense the court instructed the jury as to the ele-

ofments the crime charged:

One,State must that theprove:“[T]he defendant acted
two, that the defendantknowingly; used an lightartificial [at

three, innight]; that the defendant’s use of that light, it was
his to to wild orpurpose attempt locate birds animals;wild

four,and that at the time the indefendant had his possession
vehicle,in his a shotgunmotor and live ammunition to fit

that itshotgun, whether was loaded or unloaded.”

The court did not further phrasedefine the “used an artificial light.”
On the defendant assertsappeal, that a physical act fornecessary

conviction is the use of an light,artificial and that actthis was un-
that,proven.. He contends because the State proffered no evidence to

show the defendant pick-upthat controlled the truck headlights, the
support findingrecord did not a that he “used” the inlights the man-

208:8,ner II. If thecontemplated by proscribedRSA “use” requires
control the light by defendant,direct of artificial the he is incorrect

asserting that there is no evidence on the record of such direct con-
hand,trol. the other if “use”On includes the defendant’s availing

of providedhimself the artificial light by a source outside of his di-
then,control,rect the evidencetaking and all reasonable inferences

in lightarising State,therefrom the most favorable to the v.State
Place, 75, 79, 321,128 513 324 (1986),N.H. A.2d and applying the
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of theknowledge possession shotgun slugs,fromofpresumption
1989), have supportedthe record would a208:8, (Supp.IV-bRSA

charged.of of the crimefinding guilt

208:8,“use” under RSAwhat constitutesmust determineWe
construe the words ofmandated that we thisThe haslegislatureII.
approvedcommon and See RSAaccording usage.to theirstatute

(1988)859,325, 326, A.2d 859Hart, (quot­N.H. 54021:2; v. 130State
Dover,v. 124CityAss’n N.H.FireDovering ofOfficersProfessional

(1983)).866, 868-69 The verb “to use” is165, 169, 470 commonlyA.2d
“avail,”for, alia, Webster’ssynonymbe interto aunderstood

Dictionary (1961), thusand de­InternationalThird New
defendant, the pick-upwho “used” truckof thethe actionsscribes

himself of their benefit.in availed Seehavingsense ofthelights
702-03,Giannino, 700,371 Mass. 358 N.E.2dv.Commonwealth

(7thMiller, 483,(1977); v. 379 F.2d 4851008, States1010 United
(1967).denied,Cir.), 389 U.S. 930cert.

a readingis consistent with commonsense ofThis definition
inable theengageshould not be to forbidden actsstatute. Onethe

in the oflightthe artificial source hands another.merely by putting

no evidence that wouldprovidedthe defendant has re­As
208:8, otherwise,IIRSA and as there isus construe notoquire

availed of the headlightsthat the defendant himself oreitherdispute
byof this were theprovision provedthe elements State atthat other

trial, sufficient evidence for the tojurywe hold that there was find
forlight purposes prohibitedused an artificial bythat the defendant

208:8, II.RSA

Affirmed.

All concurred.


