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Sullivan
No. 89-465

HampshireThe State of New

v.

SimpsonDavid

15,November 1990

(CharlesArnold,P. attorney Holtman,John B.general assistant
brief), forattorney general, byon the brief the State.

Abbott, Jr., defender, Concord,W. Kirk appellateassistant of by
brief for the defendant.

Johnson, J. The defendant was convicted after a injury trial
J.)(Morrill, ofSuperior aggravated assault,Court felonious sexual

632-A:2,RSA I. On theappeal, arguesdefendant that the evidence
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hissupportinsufficient to con-constitutionallyat wastrialpresented
affirm.viction. We

sequence offollowingthe events.trial describedtestimony atThe
1988,13, walkingwas down thethe victimof MarcheveningOn the

byher. It was driven theA besidestoppedcarin Newport.street
friends, Russell Jameshis Newcomb andoccupied byanddefendant

Thebeverages.alcoholicdrinkingbeenall whom hadofShampney,
to his cousin’s house. Thefor directionsthe victimaskeddefendant

cousin and Jamesboth the defendant’sknewcoincidentallyvictim
the men to theiraccompanyto three desti-agreedso sheShampney,

take her to her home.they thenthe condition thatonnation
home,cousin’s no one wasthe defendant’sthey reachedWhen

through Newportback but did notthen droveThe defendantthere.
Upon reachingto be taken home.requestsvictim’sthestop, despite

seats,road, men switched thethe three so thatstretch ofan isolated
withthe back seat the victim. As the carsharingnowwasdefendant

kiss thedefendant to victim andNewport, beganto thereturned
himher will. She told torepeatedly stopagainsttouch her breasts

without Theaway,his hands effect. defendantpushtoattemptedand
arm,her with his pulledover head leftvictim’s handspinned the

off her underwear with hisjeans rightand hand.rippedherdown
victim,withforcible intercourse the over-defendant then hadThe

him He struggles byto off. restrained hercoming attempts pushher
againsthis her throat.forearmpressing

assault, asleep.defendant fell The carAfter the the was driven
the victim was allowed to exit. Immediatelyback to whereNewport,

thereafter, told the other of theoccupantsthe car that hedefendant
The victim thereportedthe victim. incident to her“raped”had

police day.to the the nextnightroommate that and
ofevidence forciblephysicalThe State no intercourse.presented

to the State’s was thatallegationThe defendant’s defense he and the
intercourse,attempted but thathad consensual had beenvictim he

achieve penetration.unable to
argument appealthe defendant’s on is that theThe basis for testi-

is uncorroborated.largelyof the victim While the defendantmony
aggravatedthat the crime of felonious sexual assaultacknowledges
of the victim’s seetestimony,not corroboration RSArequiredoes

632-A:6, victim’s “nu-testimonyhe that when the containsargues
inconsistencies, corroboration ofindependent that testi-merous”

to berequired in order for the evidencemony constitutionallyis
us to histo invite treat as aappears challenge purelysufficient. He
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one and to rule alegal that victim’s inconsistent and uncorroborated
insufficient,testimony constitutionallyis as law,a ofmatter to sup-

ofport a conviction aggravated felonious sexual assault.

always employedThis court has a fact-specific analysis in
reviewing sufficiencythe of the evidence in See,criminal convictions.

690, 697,Lovely, 847, (1984).v. 124 N.H.e.g., State 480 A.2d 851 The
justificationdefendant has nooffered for an abandonment of this

norprocedure, are we able to discern any. Therefore, we decline his
ofinvitation to rule as a matter law that testimony which is both

inconsistent and uncorroborated is insufficient to asupport convic­
tion of felonious assault.aggravated sexual

out,pointsAs the defendant correctly even where corrobo­
required, mayration is not a conviction not stand on insufficient evi­

Ani., (Minn.dence. See State v. 257 N.W.2d 699 1977); State v.
(Kan. 1983).Matlock, In660 P.2d 945 challenging the ofsufficiency

evidence,the frequentlythe standard byarticulated this court is that
the mustdefendant demonstrate that no rational trier of fact could

doubt,aguilt beyondhave found reasonable viewing the inevidence
the tomost favorable the State. State v.light Lovely supra.

632-A:2,In prosecution I,a under RSA the State must prove be-
yond a reasonable doubt that the defendant “engage[d] in sexual
penetration with personanother ... when the [defendant overcame]

force,physicalthe victim the ofthrough application physical violence
or physical strength.” trial,At thesuperior defendant’s there was
sufficient for the jury reasonablyevidence findto each of the re-
quired elements.

at trialprimaryThe evidence came from the victim’s testimony
and ofthe the three maletestimony occupants of the car. Shampney
testified that the defendant said that he to getwanted in the back
seat so that he could “have some fun” “getand laid.” The victim’s
testimony was unequivocal regarding the defendant’s fondling of her
breasts and his sexual penetrationultimate of her while physically
holding her down. While the defendant claimed at trial that the vic-

contact,tim consented to their sexual the victim’s on hertestimony
lack of consent was corroborated theby testimony of the two other

Both Newcomb andoccupants. Shampney testified that the victim
car;was when she exited thecrying Shampney also testified that he

repeatedlyheard the victim tell the defendant to stop and heard her
continuously let ofcry beingbefore out the car. Certainly, if jurythe

chose to believe the of victim andtestimony the that oftestimony the
with the victim’spassengers testimony,consistent jurythe could
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the be-all elements of offenseprovenhadfound that the Statehave
doubt.yond a reasonable

in the sworninconsistencies victim’sspecifictoPointing
the victim’s was tootestimonythatarguesthe defendanttestimony,

to aself-contradictory support conviction. Whileandimplausible
inconsistencies between theinconsequentialrelativelythere were

corrections, and tes­deposition trialsubsequentdeposition,victim’s
the re­testimony concerning elementsamplewastimony, there

may credibilitythedamageInconsistenciesfor a conviction.quired
witness, of the to evaluate the cred­juryit is the provinceof buta

testimony appropriate weight.their Seegiveandibility of witnesses
(1982).582, 967,McAvenio, 580, 448 968 Ac­122 A.2dv. N.H.State

findings “unless no reasonablejury’sto thewe will defercordingly,
the after thearrived at same conclusion weighingcould haveperson

358,Cote, 369-70,v. 129 N.H. 530 A.2devidence.” Stateconflicting
(1987).775, 781

accepted theapparently testimonyIn this the of thejurycase
inunreasonablythat it acted so. There­say doingcannotvictim. We

fore, was sufficient for the tohold that the evidence trial courtwe
beyond a reasonableguilty ag­the defendant was doubt offind that

felonious assault.gravated sexual

Affirmed.

All concurred.


