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([JamesHemeon, of M.& Laconia CarrollMcLaughlinMurphy,
for theorally), petitioner.the andon brief

Arnold, Spencer, attorney,W. onattorney general (JeffreyP.John
brief, Ciolfi, attorney general, orally),assistant forand Monicathe
respondent.the

Batchelder, Sr.,D.The Edwardpetitioner, Humphrey,J. was
and sentenced to seven and one-halfrobberyconvicted of armed to

in Prison. Hisyears ap-fifteen the State conviction was affirmed on
654, (1987).v. 129 N.H. 531 A.2d 329 HeHumphrey,State sub-peal.

writ corpus,filed a for of habeas thatpetition claiming hesequently
to the effectivehis assistance of counselright bywas denied his

file a motion to for of speedyfailure to dismiss lack trialcounsel’s
delayan sixteen-month between theupon approximatelybased date

androbberyhis for armed the date he receivedof indictment notice
petitionerThe maintained that this delayof the indictment. caused

because it resulted in the loss of twohim actual alibi wit-prejudice,
array,a as well as thephotographic dimmingnesses and of all wit-

J.)SuperiorThe (Pappagianis,nesses’ memories. Court dismissed
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31,1989.a heldhearingafter on March It ruledpetitionhis that the
anynot suffer aprejudice,did because motion topetitioner dismiss

and,would have beenspeedy groundson trial unsuccessful there-
fore, no need to determine whether the petitioner’sthere was coun-

reasonablywas Oncompetent. appeal, petitioner arguessel the that
in that notrulingcourt erred he didthe demonstrate actual preju-

as his assistance ofdice of ineffective counselpart claim. He also
in failingasserts that the court erred to rule that the approximately

todelay presumptivesixteen-month amounted prejudice, thereby re-
analysisquiring an as to whether his counsel was reasonably compe-

tent. We affirm.
The relevant ourfollowing facts are to determination of the issues

1,1983,Onpetitioner.the Novemberpresented by the petitioner es-
Prison,from the State where hecaped was anserving earlier sen-

robberyfor committed intence an armed Nashua. spentHe the
and earlyof November 1stnight morning of November 2nd in

Natick, Massachusetts, with a woman named Lisa Quieros. At 8:30
2nd,on of amorninga.m. the November Natick police officer on foot

petitioner,either the who waspatrol recognized with Quieros at the
time, petitioner driving, Plymouthor the car the was a Barracuda

Nashua,in attemptedthat had been stolen and to him.stop The peti-
tioner, however, completely eluded the officer. That evening at ap-
proximately p.m.,7:30 an unmasked man carrying a sawed-off
shotgun Bergeron’srobbed Arco inStation Nashua. A more com-
plete statement of facts regarding robberythe is infound State v.

654,Humphrey, 129 N.H. 531 329.A.2d
At 10:21 thep.m., petitioner registered at a inHoliday Inn Provi-

dence, Rhode Island. He checked out the next day, 3,November
1983, at 4:37 and was arrested later thatp.m., day for the armed
robbery of a liquor “Barracuda,”Providence store. The which was

in robbery,Nashua ininvolved the was found a parking lot near the
Providence store aliquor shotgunwith sawed-off inside it. The peti-

pled guiltytioner to the Providence robbery 10,1984,on April after
having been indicted for the second Nashua robbery 3,on January
1984. He testified the held on hisduring hearing forpetition writ of

that he wascorpushabeas first notified of the Nashua robbery
1985,charge Mayin or ofApril when an exemplified capias was sent

the Newby Hampshire authorities to the Rhode Island authorities.
April 30, 1985,issued oncapiasThe was and an interstate detainer

8,Julywas filed 1985.on
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held on 19robbery, FebruaryNashuasecondfor thehis trialAt
into that he notattempted show was1986,20, petitionertheand

1983,2, robbery.ofNovember the time theon7:30 p.m.atNashua
inthat he himthe testified sawpetitioner,ofa friendOehley,Jeff

1983,in ofNovember and that theevening peti-oneMassachusetts
sister,Island. The petitioner’sfor Rhodep.m.left before 9:00tioner

Crawford, that visited her at her homepetitionerthetestifiedBeth
November,in or afterearlylate Octoberin sometimeMassachusetts

forty-five minutes to hourstayedthat he oneShe stateddinnertime.
Neither norOehleyto Rhode Island.goinghe wastold herand then

had the Thethey petitioner.the date seencould rememberCrawford
Quieroslocate and aunsuccessfully tried to bartenderpetitioner

and on ofdrinking playing pool nightwas thehe hewhom claimswith
counsel,trial who2, According petitioner’sto the1983.November

31, Quieros’shearing, testimony might1989at the Marchtestified
defense, inthe that she couldpetitioner’stoprejudicialhave been

a in theshotgunwas sawed-off “Barracuda”that therehave testified
petitioner drivingthe on morn-officer saw thepolicethat the Natick

1983, a link2, thus between theproviding peti-of Novembering
robbery.and the Nashuationer

State, hand, evidence that eyewit-on other twopresentedThe the
co-robbery, BergeronNashua Richard and histo the secondnesses

Bathalon, the asworker, petitionerhad identified the robberGary
The first of sixarrays. array photographstwo photographicfrom

takenpetitionerof the when he hadan photographcontained older
and Bathalon choseBergeron separatelyhair and mustache.alonger

said that werethey seventyand percentthe petitioner’s photograph
later,daysTwo theyrobber. were shown athat he was thecertain

including photographof a taken ofarray photographs,second five
arrested for inhe was the Providence robbery,the afterpetitioner

hair and no mustache. They againhe had selected thewhich shorter
statingthis time weretheythat one hun-petitioner’s photograph,

he was the policethat robber. The did pre-dred certain notpercent
trial,array. During petitionerfirst the madephotographicserve the

the case for preservean to dismiss failure to the firstoral motion
constituted potentially exculpatoryhe evidence.arguedwhicharray,

petitioner’s motion,the petitionerand the ap-trial court deniedThe
We did not address this becausedecision. issue it was notpealed its

See Cunningham, Warden,Stewart v.by petitioner.the 131briefed
(1988).96,71,68, A.2d 98550N.H.
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theanalyzeBefore we arepetitioner’s arguments, there
byissues raised the State whichproceduraltwo shouldpreliminary

brief,the State did not raise issue inbe this itsAlthoughaddressed.
petitioner’sat oral that the ineffectiveargumentit asserted assist­

denied,claim be because it couldance of counsel should have been
appeal robberyof the direct of his armedpart petitioner’sraised as

however,A petitioner, may collaterallyconviction. attack a proceed­
corpusa for writ of habeas theing by filing petition after time for a

ifhas he can establish a harmfulexpired,direct appeal constitutional
Warden, 747,750, 571132Cunningham,v. N.H.error. Bussiere A.2d

(1990).908, reject the State’s argument910 We therefore that the
assistance of counsel claimineffective should bepetitioner’s sum­

marily denied.
thatSecond, alleged prejudicethe State contends the to the peti-

of the firstby photographic arraytioner the loss notcaused should
evaluatingin the petitioner’s argumentbe thatconsidered his trial

failure to file a motion to dismiss on speedycounsel’s trial grounds
him of torighthis the effective assistance ofdeprived Itcounsel.

inmaythis not be raisedargues that issue the present be-appeal,
petitionercause the the issue of the ofpresented loss the photo-

inarray the notice of filedgraphic appeal during his direct Inappeal.
Powell,support of its the State cites Grote v.position, Commis-

(1989).sioner, 96,N.H. A.2d 152 The132 562 issue previously ap-
inaspealed petitioner,the stated the ofby appeal,notice was

bythe Court erred the oraldenying“[w]hether motion to fordismiss
[i.e.,preserve potentially exculpatoryfailure to evidence firstthe

petitioner, however,Thearray].” waived thisphotographic byissue
Warden,it. v.briefing Cunningham,not See Stewart 71,131 N.H. at

98.550 A.2d at
Powell, supra,In v.Grote Commissioner we stated that we would

guisenot consider an issue raised “under the of an ineffective assist-
ance of counsel claim” that we had previously considered as part of a

100-01,Id. atpetitioner’s original 562 atappeal. A.2d 154-55. The
Grote,inpetitioner after the trialappealing court’s decision to admit

trial,certain aevidence at filed forsubsequently petition writ of ha-
incorpus arguedbeas which he that the admission of this evidence

100,tocontributed his trial counsel’s ineffective assistance. Id. at
is distinguishable present562 A.2d at 154. Grote from inthe case

that, appealthe direct ofduring conviction,his armed werobbery
prejudicethe issue ofnever to Humphrey byaddressed caused the

array.photographic not, therefore,loss of the This issue was fully
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Moreover, due to the loss ofprejudiceissue oftheonlitigated appeal.
directduringwaived hispetitionerwhich thearray,photographicthe

inthe the contextby petitionerraisednot issuepreciseis theappeal,
claim; mo-namely, whether aof counselassistancehis ineffectiveof

havewould been successful.speedy groundstrialdismiss ontion to
because one of the factorssimplywhich arisesRather, it is an issue

be the to de-prejudiceto theanalysis happenstrialin speedythe
Tucker,delay. v. N.H.See State 132by pretrialthecausedfendant

(1989).1075, 107731, 32, A.2d561

that he was hisThus, arguing rightdeniedpetitioner, bythe
arrayphotographicin the loss of thepart becausetrialspeedyto a

defense, circumventing ap­toappeardoes not be thehisprejudiced
of due to the of thethe issue lossprejudiceBecausepellate process.

weon and becausefully litigated appeal,notarray wasphotographic
weby petitioner,abuse thehas no proceduralthere beenfind that

part petitioner’sas of the ineffective assist­issueconsider thisshall
Justice,Standards for Criminalclaim. See IVance of counsel

1986)22-6.1(b) be­that barred(stating “[u]nless(Supp.Standard
in postconvictionclaims advanced applica­process,of abuse ofcause

merits, though theyeven havemighton theirshould decidedtions be
not, in the lead­finally litigatedandbeen, fully proceedingswerebut

conviction”).ofjudgmentsing to

argumentturn to first onpetitioner’s appeal.We now the
that trial court in herulingThe asserts the erred thatpetitioner

in his ineffectiveprejudiceto demonstrate actual assistance offailed
performance, theattorneyclaim. The standard for whethercounsel

of counsel claim is raised under the orineffective assistance State
Constitution, is of “reasonablyFederal that effective assistance.”the

405,402, 329, (1990).Fennell, 133 Av. N.H. 578 A.2d 331 de­State
things to onprevailfendant must show two an ineffective assistance

405,Id. A.2d mustof counsel claim. at 578 at 331. He show that coun­
and, addition,in hesel’s was deficient must thatperformance prove

him,actually thatprejudicedcounsel’s conduct so there is a reason­
proceedingthat the result of theprobabilityable would have been

405,had counsel been Id. atcompetent.different 578 A.2d at 331.
The to an counsel claimkey ineffective assistance of is a ofshowing

406-07, A.2d Inprejudice.actual See id. at 578 at 332. order to dem­
case,in thepresentonstrate actual the mustprejudice petitioner

a lack of trialspeedyshow that motion to for woulddismiss properly
409,have 578 A.2d 333granted.been See id. at at be­(holding that

cause a of the indictments de-motion to dismiss one thecharging
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sexual assault wouldwith feloniousaggravated properlyfendant
was prejudiced bythe defendant counsel’s failuregranted,have been

1,motion); 7,v. 127Faragi,State N.H.bring such a 498 A.2dto cf.
(1985) because a motion to723, (deciding suppressthat would728

successful, was theprejudice petitionerthere no tonot have been
counsel).no ineffective assistance ofand therefore

a motion to for ofTo determine whether dismiss lack
ithave been successful had been bytrial would filed thespeedy peti­

counsel, theanalyze petitioner’strial we trial claimspeedytioner’s
inbalancing test v.the four-factor enunciated Barkerby applying

(1972).514, Colbath, 316,v.407 530-33 State 130 N.H.Wingo, U.S.
(1988). (1)319, 1212,A.2d 1213 These factors are: the length540 of
reason(s)(2) (3)fordelay; delay;the the the thepretrial defendant’s

(4)trial;speedyof his to a and theright prejudiceassertion to the
Tucker,by 32,the State v.delay.defendant caused 132 N.H. at 561

remainingas to theinquiryA.2d at 1077. No three Barker isfactors
however, oflength delayunless the the isrequired, presumptively

Monahan, 17, 22, 863,125 N.H.prejudicial. State v. 480 A.2d 866
(1984).

The of considered ofperiod delay purposesfor aanalyzing
beginstrial claim to run whenspeedydefendant’s he is arrested or

51,comes first. See v. 122charged, whichever State N.H.Quinlapi,
(1982). brief,53, 13, 14 In his and at440 A.2d oraí argument, the

heconceded that because was notpetitioner “available” to the State
of Islanddisposition charge,until the the Rhode his toright a speedy

10, 1984, the pledtrial on date heApril guiltyattached to the Rhode
V(a) (d)606-A:l, art.robbery.Island armed See RSA and (providing

in an is incarceratedthat a which accused on chargesState pending
in temporarythat State shall be entitled to custody of the accused

charges,for of these whenprosecutingpurposes custody of the ac­
another inrequested bycused has been State which charges are

him). inagainst questionThepending delay therefore occurred from
1985,10, 1984, 30, when theAprilApril exemplifieduntil capias was

theissued defendant of Nashuanotifying the armed robbery charge,
a of months ratherperiod approximately twelve than sixteen months

in petition.as the claimed hisoriginallydefendant

toBecause this is assumeddelay be “presumptively
we shall assess its reasonablenessprejudicial,” by considering the

Colbath, 319,Barker See 130 N.H. atother factors. 540 A.2d at 1213
the(according policy by superior court,to a followed in a felony case
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presumptivelymore is consideredmonths orninedelay ofpretriala
factor,second Barker isdelay,the theforThe reasonprejudicial).

to thebringfaith effortdiligent, goodmake afailure tothe State’s
make suchconstitutional todutyhas aThe Stateto trial.petitioner

trial, Hastings,v. 120 N.H.to Stateabring defendanttoan effort
(1980), merely because7, which is ‘“not excused455, 8454, 417 A.2d

v.jurisdiction.’”in Strickleranotherincarceratedisthe prisoner
denied,51, (1978), 299688, 694, A.2d 54 cert.466State, App.Md.55

(1984) Hicks, 310,v. 285 Md.State(quoting137, A.2d 999472Md.
650 P.2d356, (1983)); Coffman,also State v.see320, 361403 A.2d

1982). case, to the(Or. delay chargeablethe isIn144, 147 presentthe
incarcerated inpetitionerthe wasknew thatState, the Statebecause

it did not file anperiod, yetthis twelve-monthduringRhode Island
hadyear passed.until after aRSA 606-A:lunderdetainerinterstate

Monahan, 125 N.H. at147; State v.at see also650 P.2dCoffman,See
record is “barren ofthat because the22-23, (stating866A.2d at480

diligent, good-faith bya effort thesupportwhich wouldfactsany
trial,” delaythe is attributable to thetothe defendantbringtoState

State).

the Barker v. dis­Wingo languagea review ofpoint,At this
adelay as factor is instructive:reason for thethecussing

of is the reason thedelay govern-related to“Closely length
Here, too,delay.the differentjustifytoassignsment

Ato different reasons. deliber-assignedshould beweights
in todelay hamperto the trial order theattemptate defense

government.the A moreweighted heavily againstbeshould
or overcrowded courtsnegligencereason such asneutral

butheavilyless nevertheless should beweightedshould be
responsibilityultimate for such circum-since theconsidered

governmentmust with the rather than with thestances rest
reason, witness,such as aFinally, missinga validdefendant.

delay.”justifyto appropriateshould serve

added.) 407 inWingo,Barker v. U.S. at 531. The record(Emphasis
was earlier,not to trialbroughtindicates that the petitionerthis case

become in shufflingdid not want to “involved thethe Statebecause
delayand forth between states.” Since this resultedback[petitioner]

beyond thebest, periodof three months nine-monthin, delayaat
Super.seeby superior policy, Appendix,court Ct.recommended

a73, deliberate theRS., attempt byit can be consideredhardlyat
in ordertrial to his defense.delay petitioner’s hamperthetoState
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Hence, case,present although bythe in the thedelay precipitated
State, weighted heavily it.againstshould not be

onis theemphasis placedSubstantial last two factors of
defendant’s of rightBarker test: the assertion his to a speedythe

Colbath,to the byand the defendant caused theprejudice delay.trial
319, at The petitioner’sA.2d 1213-14. toN.H. at 540 failure as­130

trial prior receipthis to his ofright speedy exemplifiedto a thesert
him,against because he didcapias cannot be held not know that he

State,robbery.been indicted for the Nashua armed See v.Taylorhad
(Ala.1172, denied,Crim. cert.App.),429 So. 2d 1175 464 U.S. 950

(1983) assertthat accused cannot his(stating right“[a]n to a speedy
indictment”).knowledge of regardwhere he has no thetrial With to

factor, that thepetitioner delaythe fourth the contends inresulted
witnesses, Quierostwo alibiinabilityhis to locate and unknownthe

bartender; dimming of the other memories;the witnesses’ and the
array. devoid, however,first The record isphotographicof theloss of

the petitionerthat theany showing prejudice alleged by occurred as
thatdelay sought-afterresult of the or the testimonya would have

claimed As out,the alibi. the Statepetitioner’sestablished points
might have beentestimony highly prejudicial toQuieros’s peti­the

defense, she could linked himtioner’s because have with the Nashua
testifying about therobbery byarmed sawed-off found inshotgun

that instolen “Barracuda” was involved thethe robbery. Although
delay maytwelve-month havethe caused Crawford’s Oehley’sand

dim,memories to have held that ofdimmingwe memories alone is
prejudiceinsufficient to constitute for ofpurposes a trialspeedy

Little, 765, 773, (1981).121See State v. N.H. 435 517,claim. A.2d 522
it clear how ofAdditionally, is not the loss the photographic array
petitioner’s that,the defense. Theprejudiced petitioner argues due

photographicthe loss of the hearray,to first was unable to confront
Bathalon, theBergeron eyewitnessesand two to the second Nashua

“their lessrobbery,armed as to than positive identification of the
Petitioner.” Their than one percentless hundred is ex-certainty

however, the fact thatplained, by petitioner’sthe appearance had
changed thesince the date contained inphotograph the arrayfirst
was taken. They subsequently petitioneridentified the as the robber

certaintywith one hundred shownpercent when the photo-second
containing a moregraphic array photographrecent of the petitioner,

after fortaken he was arrested the Providence robbery.

We conclude that the State wasalthough responsible for
trial,petitioner’sof the thedelay petitionera twelve-month was not
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trial, he sufferedright speedyto a becausehis constitutionaldenied
v.the See United Statesdelay.as a result ofno prejudicelittle or

(9th Cir.),261, denied,cert. 429264-66 U.S. 925Graham, F.2d538
a trial(defendant’s to was not(1976) right speedysixth amendment

months,12delay onlyof was to 12V2 thelengththe thewhereviolated
wasdelay negligentwhich caused the ratherconductgovernment’s

his to adeliberate, right speedythe defendant assertedandthan
as ofany prejudice a result the de­trial, seriousdid not sufferbut

(defendant’s(Mont. 1990)306, 316 sixthCurtis, P.2d787lay); v.State
not whena trial was violated her trialspeedytorightamendment

the State’s but hernegligence,291 due to claimdaysdelayedwas
her was v.speculative); Peopledefensedelay prejudicedthat the cf.

1989)(Ill. if419, (statingCt. that theBelcher, App.423542 N.E.2d
favor,inheavily the defendant’sweighfactorsthree Barkerother

fornecessaryof is the court to find a viola­showing prejudicenothen
trial). a motion tospeedy Accordingly,to a becausehis righttion of

in all wouldof trial have beenspeedy probabilityfor lackdismiss
unsuccessful, ruling petitionerthe trial court’s that theupholdwe

of hispartasprejudicedemonstrate actual ineffective as­failed to
claim.of counselsistance

second is that ofpetitioner’s argument lengthThe the
prejudice, requiredto whichpresumptiveamounted thedelaythe

performanceto whether his counsel’s felltrial court determine below
effective assistance. Inreasonably makingstandard of this argu­the

ment, analysis of speedyconfuses the trial claims withpetitionerthe
for ineffective ofanalysis used assistance counsel claims. Thethe
may prejudicialdelay presumptivelyof the be oflength purposesfor

case, more,in a if it is nineanalysis, felonytrial months or seespeedy
Colbath, 319, 1213,N.H. at A.2d at therebyv. 130 540 warrant­State

three Barker inremainingconsideration of the factors. But theing
claim,an of counsel isprejudicecontext of ineffective assistance pre­

only leading tosumed “where circumstances counsel’s ineffective­
inegregiousness are so that the defendant was effect anydenied

Powell,all,” Commissioner,v.at Grotemeaningful assistance 132
101, (quotingA.2d at 155 v.Avery Cunningham,N.H. at 562 War­

952,138, 147, (1988),den, 551 A.2d 957-58 itself131 N.H. quoting
(11th897,Green, 1984)),v. 740 F.2d 901 Cir. for example,Chadwick

Fennell,has of interest. Statewhen counsel an actual conflict v. 133
406, Otherwise,N.H. at A.2d at 331. the petitioner578 must demon­

in establishprejudicestrate actual order to that there was ineffec­
Grote, 102,of 132 N.H. attive assistance counsel. See 562 atA.2d



738

155. We hold that the trial court requiredtherefore was not to deter-
performancemine whether the counsel’spetitioner’s fell below the

“reasonably assistance,”standard of effective because the oflength
delaythe not constitute inpresumptive prejudicedid the context of

and,the ineffective of counselpetitioner’s assistance claim in addi-
tion, because the failed topetitioner demonstrate actual prejudice.

Affirmed.
J.,Horton, sit;notdid the others concurred.
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