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Rockingham
No. 89-475

RealtyDrop Anchor Trust

v.

Ouellette, TaxBettie C. Collector
Kingstonfor The Town of

28,December 1990

Nebling,Salomon & of North Hampton N.(Craig Salomon on the
andbrief for theorally), plaintiff.

Devine, Millimet, P.A., (JamesStahl & Branch of Manchester M.
brief,Costello and Matthias J. Reynolds on the and Mr. Reynolds

orally), for the defendant.

JOHNSON, plaintiff,J. The Drop Anchor Realty Trust An-(Drop
chor), J.)theappeals Superior Court’s (Gray, of agrant summary

defendant,judgment bymotion made the Bettie Ouellette. Drop An-
(1)argueschor that the intrial court erred ruling that its action for
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declaratory judgmentin previousaby judgmentais barreddamages
(2) law, suffered nothat, Dropof Anchormatteras aaction, and

remand.We andreversedamages.
(the Town) Reyn-sold1985, Garyof KingstonIn the TownAugust

Ouellette,to Anchor. the Town’sDropin a tax saleolds’s property
inDropto Anchorcollector, propertydeed for thea taxgavetax

1987,thereafter, in September Drop AnchorShortly1987.August
to an PrizioAnthony forpropertyit to sell theagreedthatalleges

later, Reynolds eachDrop Anchor and received$145,000. daysA few
Ouellette, failedwhich that she had to properlystateda fromletter

Anchor,tax togive Dropher intention to the deedofnotify Reynolds
1989) a(Supp. (requiring thirty-dayRSA 80:38-aand thus violated

letter,notice). Reynolds Ouellette’s heday receivedOn the same
topursuant RSA 80:32property (Supp.to thetook action redeem

1989) taxes, interest,$1,945.39 for the and costs heherby paying
check to reimburse Dropthen sent a Anchorthe Town. Ouelletteowed

Town, Anchor$1,945.39 Drophad the but refused it.paiditfor the
check,to the the TownacceptAnchor’s refusalFollowing Drop

21, 1987,declaratory judgment, dated Octoberforpetitionfiled a
as defendants. TheDrop Reynolds petitionAnchor andnaming

void,the deed “null and to thedeclare tax duecourt toasked the
notifyTax to the delinquentof CollectorKingstonof the Townfailure

owner, theL. of Tax Collec-namely Gary Reynolds, pendingcurrent
$1,945.39,Deed,” Town’s check forthat the de-requestedandtor’s

court, be declaredsuperior propertyin escrow with the theposited
Anchor.Dropof

later, 1987,in Droptwo months December Anchor insti-Less than
writfilingthat is now before us a of summonsbytuted the case

writ,In AnchorDrop alleged negligenceOuellette. its andagainst
Thiswarrantyof a in the tax collector’s deed. warrantybreach

stated:

I Drop Realty“And with the said Anchorhereby covenant
I in all thingsTrust that in sale of the same havemaking

I goodand have so ascomplied right,with the law that far
upon my proceed-the ofright may depend regularitythat
the insell same the mannerconveyto and aforesaid.”ings,

alleged negligenceAnchor that Ouellette’s and breach of war-Drop
the statutoryin to follow noticeranty, failing requirement, caused

to thesubsequent inability subjectsellDrop propertyAnchor’s to
Hence,Dropin Anchor.damagesPrizio resulted to Dropand Anchor
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claimdamage againstfiled a the Town’s tax collector while the
forpetition declaratory judgmentTown’s was still pending.
1988,In the Town filed aFebruary summary judgment motion in

declaratory judgment action. The Townoriginalthe did not attempt
Drop againstto consolidate Anchor’s action Ouellette with its declar-

action Anchoratory judgment against Drop Reynolds.and Neither
Reynolds opposed motion,the butAnchor nor instead theDrop two

an andcame to accord satisfactionparties regarding the property,
which theDrop conveyed propertyunder Anchor to Reynolds. It

Anchor, action,inbe that aDrop separateshould noted has at-
onconveyanceto set aside this the ittempted grounds was secured

J.)misrepresentation.fraud and Theby Superior Court (Temple,
thefollowing summaryissued the order on Town’s judgment motion:

filed,contradictory being“No affidavit Motion for Summary Judg-
is The Taxgranted.ment Collector’s Deed conveying subjectthe

Realtyto Anchor Trust isproperty Drop heretofore declared null
7,and void.” The court’s order was Aprildated 1988.

1989,14,On June Ouellette filed a summary judgment motion in
case, Dropthe instant Anchor’s action against Ouellette for negli-

warranty.and of ingence breach Ouellette herargued motion that
againstAnchor’s action her was barredDrop by the superior court’s

7, in1988 the Town’sApril declaratory judgmentorder action. In
addition, alleged DropOuellette that Anchor “has no action,cause of
at for it haddamages, nothing and, hence,least since to convey suf-

no Anchor objectedfered todamages.” Drop motion,Ouellette’s but
J.)Superior {Gray,the Court ruled in her favor. The court wrote:

is the that theopinion“[I]t Court’s issues in in-raised the
stant suit could have been raised at the time that de-[the
claratory judgment was .brought.action] . . Even if the

judicata,instant suit was not bybarred res the Court would
summaryenter in favorjudgment of defendant on the
that no haveground damages bybeen suffered the plaintiff,

as the deed theconveying subject property to him was
void.”

Anchor’s motion forDrop denied,reconsideration was and this ap-
peal followed.

First, we examine the trial court’s ruling that An­Drop
chor’s action against by judicata.Ouellette was barred res “The es­

judicatasence of the doctrine of res is that final‘a judgment by a
jurisdictioncourt of competent is conclusive theupon parties in a

subsequent litigation involving the same cause of action.’” Eastern
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270, 273,Leasing, 129 N.H.v. First SouthernCorp.Const.Marine
omitted).(1987) (citation A709, “cause of action” is711-12A.2d525

on which“to refer to all theories relief could becollectivelydefined
intransaction Id. atquestion.”basis of the factualon theclaimed

275, 712.A.2d at525

not tojudicata apply Dropof res does Anchor’sThe doctrine
indamages. recentlyAs we statedseekingOuelletteagainstaction

294, 298, 355, (1990),133 N.H. 575 A.2d 358 aConfalone,v.Radkay
normallyaction does notdeclaratory judgment precludeinruling a

an action for coercive relief based on thebringingfromsomeone
inanalysis proceedingsAn of the this case sup­set of facts.same

action thebrought byThe earlier Town was aprinciple.thisports
the trial court todeclaratory petition requesting declarejudgment

null and void due to Ouellette’s failure toAnchor’s tax deedDrop
necessary for a valid taxstatutory procedures conveyingfollow the

againstAnchor’s action Ouellette is thus consist­presentdeed. Drop
in the Town’ssought declaratory judgment peti­with the reliefent

tion, now claims that Ouellette’sDrop negligencein that Anchor and
to realwarranty made its title the estatebreach of unmarketable

unlawfullytax was tendered. The trialbecause the deed court’s or­
action, void,declaratory judgment declaringin the the tax deedder

Anchor’s claim forDrop damages. Anchorsupports Droptherefore
infor order tobring damages relitigatedid not this action the Town’s

action;declaratory declaratorythe Town’sjudgment judgment ac­
whenpending Drop brought damagestion was still Anchor its action.

The Town’s actiondeclaratory judgment simply asked the
Reynolds’scourt to determine to therights property vis-a-vis Drop

Ouellette,against hand,Anchor. Anchor’s action onDrop the other
trial court to find Ouellette and innegligentasked the breach of war­

and, based on that to awardranty, finding, Drop Anchor damages.
same,facts rise to these two cases are thegivingThe but the declar­

action cannot act as a bar toatory judgment Drop Anchor’s damages
inaction. The standard articulated Eastern Marine supra does not

apply Radkayhere. See v. supra.Confalone
Next, we review the trial court’s second basis for granting

motion,summary judgmentOuellette’s that “no damages have been
theby conveying subjectsuffered the as deed theplaintiff, property

him in its actionDropto was void.” Anchor claims against Ouellette
andnegligencethat due to Ouellette’s breach of warranty its title to

acquired by unmarketable,the real estate the tax deed was thus
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Thedamages.Anchor to suffer trial court’s ruling,causing Drop
therefore, Anchor’s claim.Dropfails to address

the trial courtargues properly grantedthat neverthelessOuellette
motion because Anchorsummary judgment Drop failed to asserther

summaryobjection judgmentin its to Ouellette’s motion that it had
Ouellette cites RSA 491:8-aany todamages. supportsuffered this

however,statute,This governing summary judgmentproposition.
motions, specifica to file affidavits inrequires party opposition to a

ifonly partymotion thatsummary judgment disputes the al-facts
in the court to denythe motion and wishes the motion onleged the

491:8-a,a issue materialgenuinethat there is RSA II-basis of fact.
to the correct lawjudge applyIV. It is left to the to undisputed facts.

id., III.See

case, AnchorDropIn the did not assert inpresent objec­its
summary motion that there ajudgment genuinetion to the was issue

Rather, objectedfact. it toof material Ouellette’s legal argument
damagesit not have suffered because thethat could tax deed was

tosimilarly appearedvoid. The trial court find no genuine issue of
that,ruled as a mattererroneouslymaterial fact. It of law because of

invalidity, Drop Anchor suffered no damages.the deed’s For the
reasons, trialwe hold that the court erred inforegoing granting the

and wesummary judgment,motion for remand this case to the trial
court.

Anchor,in DropIn view of our decision favor of the Town’s motion
fees and costs is denied.attorney’sfor

Reversed and remanded.

sit;Horton, J., the othersdid not concurred.


