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Belknap
No. 89-510

HampshireThe NewState of

v.

George Hast

28,December 1990

Arnold,P. Nadeau,L.attorney generalJohn attorney,{Tina on
brief), bythe brief for the State.

Manchester,Rogers ofLang, byJ. brief for the defendant.

Horton, defendant, Hast,J. The George appeals his conviction
assault, 631:2-a,for simple see RSA arguing that the Superior Court

J.){Barry, erred in denying request juryhis for instructions on the
another,issues of defense of self-defense and defense of premises.

We reverse.
denial,To measure the of thepropriety court’s we search the rec-

ord for evidence supporting the defendant’s requests. The record
24, 1988,shows that on December the defendant’s stepdaughter,

Kist, flaneé, Broussard,andKimberly her Paul were moving out of a
trailer home hadthey rentingbeen from the Indefendant. the after-
noon, at 3:30approximately p.m., Kimberly and her flaneé went to
the defendant’s home to return keythe trailer to the defendant and
to retrieve some of Kimberly’s belongings, stored in the defendant’s

Kimberly approached house,barn. When and Paul the they over-
Hast, mother,heard the defendant and Mrs. Kimberly’s Ac-arguing.

Hast,to Mrs. shecording and her husband were arguing about
whether the defendant would allow Kimberly to retrieve her belong-

doorbell,ings. Kimberly rangWhen the Mrs. Hast “Ifyelled, you’re
in,not to let I am.”going her
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door, aappearedand the defendant mo-theansweredMrs. Hast
keyshe had the trailer andtold the defendantKimberlylater.ment

barn. Thefrom the defendantthingsto hergetwantedthat she
and, informed thereupon beingin the trailerwas heatif thereasked

Kimberly’s Mrs. Hast thennot, belongings.to returnrefusedwas
thisDuring argument, Kimberlywith the defendant.tobegan argue

said,her mother’s arm anddoorway, grabbedthethroughreached
Hast either free of hergotwith me.” Mrs.“Mom, comingyou’re

Hast backpulledthe defendant Mrs.herself orgrip bydaughter’s
defendant, Kimberly tried on moreto theAccordingthe house.into

the door.mother outto herpulloccasionthan one
actions, the doordefendant, Kimberly’s openedin toresponseThe
doorway. Kimberlyout of the andKimberlypushedandcompletely

inpunched her the chest withthat the defendantclaimedher flaneé
case, fell backwards onto the andKimberly porch,anyInfists.both

fiancé,recovered, into the house after herwent whoshewhen she
Kimberly her fiancé off thepulleddefendant.therestrainingwas

the station.defendant, they policeleft forand
to theKimberly attempt damagethis tussle didtime duringAt no

testimonyto the defendant’s thatContraryproperty.defendant’s
ruckus,”the she testifiedduringhim “sometimescratchedKimberly

threaten, injure or even touch the defendant. Mrs.did notthat she
face,a little blood on the defendant’snoticedsay that sheHast did

hit the defendant.anyoneseedid notbut
jury,to the the defendant filedof instructionsgivingPrior to the

the requestsOne of covered thefor instructions.requestswritten
another,andof self-defense defense ofstatutory justificationstwo

just justificationsin as thesesingle request,a aretogetherlumped
justificationcovered therequestin 627:4. Another ofcombined RSA

in RSA 627:7. Theprovidedas court’spremises,of thedefense
Inrequestedof these instructions. anot include eitherdidcharge

instructions, the openedthe court thefollowingconferencebench
all, objects“First of the defendantby saying,chargeon thecolloquy

the instruction on self-defense orgivefailure to to thetheto Court’s
The defendantproperty.”of confirmedprotectiononinstruction

and declined fur-objections,made no more to offerobjections,these
is structured error inappeal claimingThe presentther requests.

self-defense,justification defenses: defense ofthreechargefailure to
another, property.ofand defense

claims, relatingthe claims to failure to onchargethese threeOf
clearlyarepremises preserved bydefense of theself-defense and on
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Thethe defendant.byacceptedandthe courtbyobjection proposed
areanother.” We“defense ofincludedid notwordschosencourt’s

that the pro-intendeddefendantand thecourtthat theconvinced
objec-“defense of another”include theobjectionadoptedandposed

rubric. The defendant’sobjectionself-defensetheundertion
combined with“self-defense”hadthatin a formatwererequests

inwere the samejustificationofBoth claimsof another.”“defense
(RSA Physical627:4the statutefollowsformatThisparagraph.

Person). to the absence ofobjectionanWhenain Defense ofForce
intended, andthe courtwas proposed,on self-defenseinstructionthe

taken to failureunderstood, objection beingwasthatdefendantthe
(self-defense another),defense ofandinstructionthe entiregiveto

Thus, we findinstruction.justificationself-defensesinglethejustnot
preserved.claimsthreeall

theory of defense “muston a party’sinstructionA requested
evidence,”by some andsupportedistheoryif suchgivenbe

reversible error.” State v. Au­defense ison thatchargeto“[r]efusal
(1980).124, Where, however,634, 635, 421 A.2d 125bert, N.H.120

support theorybasis to the of the re­evidentiarynosimplythere is
instruction, is not entitled to such an instruc­partythejuryquested

the Statedeny party’s request.tion, may properlytrial courtand the
(1987).476, 389,473, 529 A.2d 391129 N.H.Maya,v.

case, introduced some evidence thatthe defendantIn presentthe
justificationthe of defense of an-onan instructionsupportwould

physicaltestified that his con-627:4. The defendantSee RSAother.
his desire to his wife.by protectwas motivatedKimberlywithtact

Kimberlythat reached for his wife dur-this claim wasThe basis for
coming Kimberlywith me.” When“you’reand saidargumenttheing

her, Kimberly’s gripHast free of and said shegotMrs.forgrabbed
defendant, however, Kimberlyto the at-Accordingstaying.was

a Kim-wife and it was as result ofrepeatedly,to hisgrabtempted
Kimberly.he assaultedtoward her thatactionsberly’s

innon-deadlyto use force defense of an­A is entitledperson
toreasonablyhe believes be the imminent use of“from whatother

unlawful, other andnon-deadly by person, mayforce such he use a
reasonably necessarywhich he believes to beof such forcedegree
If627:4. the defendant reasonablyRSA believedpurpose.”for such

unlawful,wifetoward his constituted un­Kimberly’s actionsthat
631:2-a, 1(a),contact, see RSA then he would havephysicalprivileged

in to her. Whileprotectsuch force the evidencejustified usingbeen
overwhelming, itcertainlyis not nevertheless consti-pointon this
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evidence,tuted some which was sufficient to have required the re-
quested hold,instruction. See Aubert Wesupra. therefore, that the
defendant was entitled to an instruction on the defense of another
justification, and the trial court’s refusal to charge the jury on this
theory of defense was error.

error,In of this of we dolight finding not address the failure to
charge on the self-defense or defense of premises justifications. In

trial,ofthe event another the need to charge justificationson these
bywill be measured the evidence adduced at that trial.

Reversed.

All concurred.

Hillsborough
No. 89-511

Town of Hudson

v.

Nathan Baker

28,December 1990


