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(DavidArnold, general Peck,John P. S.attorney senior assistant
attorney orally),on the brief and forgeneral, the State.

P.A.,T. of Portsmouth T.Stephen (Stephen on theJeffco Jeffco
and for the defendant.orally),brief

Johnson, defendant, Elliott,The ElmerJ. was convicted of
J.)injury (Nadeau,a trialmanslaughter Superiorafter Court and

twenty yearsto ten to of imprisonment.was sentenced Elliott ap-
(1)conviction,the that the courtpeals arguing impermissibly

(2)jury’s instructions;indictment ingrand juryamended the its er-
(3)inroneously defined causation its instruction to the jury; erro-

cause; (4)the on the ofneously juryinstructed issue intervening and
erroneously considered victim impact statements in him.sentencing

below,the wegivenFor reasons reverse and remand for a new trial.
out of shootingThis case arose a incident which occurred in the

3,1988,Julyhours of at theearly morning Silver Bell Mobile Home
in mainPark Rochester. The four participants victim,were the Jo-
Lavertue; defendant, “Sonny” Elliott;Elmerseph wife,the his Bev-
Elliott;erly Alland James Tibbetts. four were residents of the

atmobile home the time of thepark victim’s death.
2, 1988,At Julyabout 10:00 onp.m. the defendant and the victim

with each other thebegan arguing outside defendant’s mobile home.
Witnesses testified defendantthat the became loud and abusive dur-

theing argument, while the victim remained calm. Soon the confron-
ended, however, men, joinedtation and the two by Tibbetts, began

drinking amiablyandtalking together. Around midnight they went
home,inside the defendant’s mobile where the three men and the

talked,wife and the mendefendant’s continued to drink.
moments,aAfter few the defendant told leave,the victim to but he

demand,again ignoredrefused. When the victim his the defendant
left the and aroom returned with rifle. it theAiming at ceiling, the

victim,defendant the f—yelled to the “Get out of my house.” The
wifedefendant’s and Tibbetts told the defendant to put the rifle
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bedroom,into histhe room andout ofThe walkeddefendantaway.
leave,still did not but insteadhim. The victimrifle withthecarrying
point,this the victim’sthe bedroom. Atintothe defendantfollowed

0.26%, was esti-while the defendant’swasalcohol contentblood
and .32%.0.24%to be betweenmated

later, aElliott and Tibbetts heardBeverlyto minutesFive ten
thewalked to bedroom doorTheybedroom.from thecomingnoise

Tibbetts testified:room.entered theand
Mr.Elliott. Andover Mr.standing“I Mr. Lavertuesaw

bed, wason and Mr. Lavertueon back theElliott was his
fullout,arm out the extenthim, like, and he had hislike over

out, of Mr. Elliott’sthat, down to the mid-sectionlike pushed
looked, likeof and Mr. Elliott hadI kindchest. . . . [A]nd

face.”kind of on hisa strain

testified,Beverly Elliott

in, myhad a hold ofI I saw that Joe [Lavertue]“When came
bed____Joeneck, they laying across theand werehusband’s

He kind gray-... looked ofstrangling Sonny [Elliott].was
like,I ‘what’s on? Give me thesomething goingish. ... said

hurt.’ Joe over some-getsrifle someone had —wasbefore
know. All I know that Sonnyeven is starteddon’tplace —I

bed,the and was me thesitting handing handingon heup —
know, hands,I I had it in thenthing myrifle. . . Next and.

the hand side of me itright pushed up againstJoe from on
if Ihead, off, justthen —I don’t know it or Imy goand heard

what, ‘I’mit or but all I can think was toimagined myself,of
”getto shot.’going

discharged, and thegunThe defendant’s bullet struck the victim’s
arrived,head, him instantly. policeWhen thekilling the defendant

them, in“I him. He’s the bedroom. I shot him.”told shot
11,1988,August County JuryOn the Strafford Grand indicted the

for The indictment states that themanslaughter.defendant defend-
inthe of thatmanslaughterant “did commit crime he recklessly

shootingof him inJoseph bycaused the death Lavertue the head
trial,On thewith a . . .” the first of beforeday openingrifle. state-

made, made a inments were the defendant motion limine. He had
jurythe instructions and noted that theproposedseen State’s causa-

(instruction two)number not state that ittion instruction did was the
to prove beyondState’s burden a reasonable doubt that he had shot

the to forbid State,Lavertue. The defendant asked court theJoseph
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statement, juryin its from the itopening telling that could convict
if ithim of even found that he did notmanslaughter “shoot” Laver-

grant motion,court did not thetue. The defendant’s but instead
stated:

two____I’ll“I to instruction numberplanning giveam itgive
written, as-anyone mayis not have interpretedas it it by the

they today. Myhave made here suggestionstatements is
their instructionseveryonethat read and make argu-their

inments and accordance with the Iopenings instruction.
on lawthink it’s an accurate instruction the of causation.”

Defendant’s, injurycounsel the his openingtold statement that it
Lavertue;was that hadprove State,the burden to he shot theState’s

hand, juryon the told the neither that it toother had thatfind the
Lavertue,shot nor that it did not havedefendant to.

no trial,The defendant introduced witnesses during but pre-
his throughsented defense his cross-examination of the State’s wit-

justification,In arguingnesses. addition to the defendant appeared
proceed theoryto on the that he could not be ofconvicted man-

slaughter because he did not the ofpull trigger gun,the and there-
fore, “recklesslydid not cause the death of Joseph Lavertue by

himshooting in.the head with a rifle.” This theory of defense is evi-
in inobjectionsdent the defendant’s and his questioning of several

day trial,On the fifth of the six-daywitnesses. the court indicated
that wouldit consider a causation instruction proposed by the de-

Thefense. defense had alluded to a proposed instruction which it
would offer that would therequire jury to find that the defendant
“had to shoot” Lavertue. Defendant did not submit such a proposed
instruction, however, but instead submitted the following causation

“The proveinstruction: State must the[t]hat defendant caused the
of person.death another This means that the ofdeath per-another

son was the direct result of the defendant’s actions . . . .”
trial,On sixth daythe of the objec-defendant submitted a written

to instruction,tion the proposedState’s causation that thealleging
instruction would amendimpermissibly jury’sthe grand indictment.

bar,“In the case at your Defendant is inclearly hisprejudiced ability
theprepare with,to his defense where Grand himJury charged and

theprepared upon premise that,he his defense he Joseph[shot]
(Brackets original.)in theLavertue.” The trial court orally denied

objection, stating:the defendant’s

“I as an element of thisnot view offensedo the requirement
pulledis the one whothat the defendant the trigger. theTo
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fact,a I don’t be-that asallegesindictmentthat theextent
or thechargelimits manslaughterit thelieve that it’s—that

under whichto circumstancesthefor convictionprospect
fired theproveto that the defendanthavewouldthe State

weapon.”
following causationthejury, givingthechargedthenThe court

instruction:
Mr. deaththat Lavertue’s“Now, stipulatedhavepartiesthe

athe head fromdischargedtoprojectilefrom aresulted
In to convictthe orderto defendant.belongingrifle30/30

reasonabledefendant, prove beyond athe State mustthe
rifle to dis-defendant caused theacts of thethat thedoubt

however,mean, that the State mustnotThis doescharge.
ofwere the sole cause theactsthat the defendant’sshow

discharging.rifle
if are atheycause an event directlegalActions are the of

Inin the event about. otherfactor bringingand substantial
words, way,in a is the cause with-legalanother causestated

thewould not have occurred and pre-which eventout the
cause, a factor from which the eventdominating substantial
natural, and immediate Toconsequence.as a directfollows
cause, not todefendant’s acts do have be thelegal thebe the

in timepointof or the acts of nearest to thelast acts cause
Rather, aprove beyondState must reason-discharge. the

substantiallythat the conductonlyable doubt defendant’s
in a natural andcontributed continuous se-materiallyand

cause,intervening causingan efficientquence, byunbroken
the rifle.”the ofdischarge

argumentwill address defendant’s that the trialWe first
in­amended thejury impermissibly grand jury’scourt’s instruction

indictment, him the andprejudicing preparation presenta­thereby
We note that the defendant did not ation of his defense. raise State

Normally,below. we would notissue address a Stateconstitutional
it specificallyon unless wasappealconstitutional issue raised below.
628, 632, 1163,128 N.H. 517Dellorfano,State v. A.2dSee 1166

(1986). However, in that the trialarguing impermissiblycourt
indictment, isgrand jury’sthe the defendant allegingamended a

RSA That guaranteesof 601:1. statute individuals rightviolation the
aby grand jury theyto an indictment before bemay anytried for

forby thanpunishable imprisonment year.offense more one State v.
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518, 23, (1987).Erickson, 515, 24129 N.H. 533 A.2d “In v.State
Bean, 185, 188, 1152, (1977),117 371N.H. A.2d 1153-54 this court

that be in conjunctionheld this should considered withprovision part
Constitution,I, Hampshirearticle 15 of the which providesNew that

crime,to forsubject any offense,shall be held answer or until‘[n]o
fully substantiallyis and plainly, formally,the same and todescribed

518-19,at 533him ....”’ Id. A.2d at 24-25. willWe therefore exam-
claim under the Stateine the defendant’s Constitution.

I,Part thatguaranteesarticle 15 a defendant can only be
inchargedconvicted of a crime a grand jury’s indictment. See State

518-19, 25;Erickson, suprav. at 533 A.2d at v.Stirone United
(1960) (courtStates, 212,361 217 cannot permitU.S. defendant to be

indictment).in Aon not thecharges judge’stried made trial charge
amend ajury impermissibly grand jury’sto the would ifindictment

it the to convict a defendant ofjuryallowed a crime not charged in
impermissible amendment,“Anjury’sthe indictment.grand for ex­

one a inchangewould be that theample, ‘effeet[s] offense charged,
Johnson, 578,. State v. 130 585,or . . an offense.’” N.H.add[s] 547

(1988)213, 186,v.(quoting Spade, 189,A.2d 217 State 118 N.H. 385
(1978)).115, 116 Because an element of theA.2d offense charged is

partconsidered of the substance“automatically indictment,”of an
Erickson, 519, 25,N.H. at 533 A.2d at129 a jury instruction that
changes an element of an offense acharged by grand jury is auto­

error,inmatically and a conviction based suchupon an instruction
States,beshould reversed. See Stirone v. United supra at 219.

however,A may,trial ajudge grandamend jury’s indict­
if ofpurely form, 601:8,ment the amendment is one RSA “for such

not thejeopardize rightamendments do to be tried only on charges
apassed bythat have grand jury.”been on State v. Johnson supra.

In two is thebetween these extremes amendment that does not alter
indictment,in an butchargedthe anchangescrime inallegation the

indictment effect ofthat “has the andspecifying thecircumscribing
instance,of forscope” alleged;the. crime an allegation of how the

Erickson, 519,crime was committed. 129 N.H. at 533 A.2d at 25.
an of id.,Such is theallegation part substance,indictment’s but it is

not from trial courtprotectedas amendment as an element of the
Rather, theoffense test forcharged. determining whether changing

an impermissiblesuch an causesallegation amendment of the indict­
change prejudicesthement is whether the defendant “either in his

ability properlyto the himcharges againstunderstand inor his abil­
378,his defense.” State v.ity prepareto 123 N.H.Fennelly, 388, 461
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519,Erickson, 129 N.H. at 533 A.2d1090, 1095 also(1983); seeA.2d
amendment to an indictmentsuch “‘andifferently,Phrasedat 25.

trial,for a new if thedisallowed, groundmightor constitutebemight
hissurprise prejudicesand thisthe defendantsurprisesamendment

586, at 218 v.Johnson, (quoting StateN.H. at 547 A.2d130defense.’”
117).189-90, at criminal defendant“[A]385 A.2dsupra atSpade,

in ininformation contained an indictmenttherely upontorighthas a
519,Erickson, 129 A.2d at 25.N.H. at 533his defense.”preparing

bar,the at we conclude thatthe facts of casethis law toApplying
ofnot alter an element the of-instructions didjurycourt’sthe trial
indicted,havejury. grand juryThe couldthecharged by grandfense

convicted, ofthe defendant manslaugh-could havejurythe trialand
inhim“by shooting the headlanguage,specifyingwithout theter

him inshootinglanguage “byIf the headspecifyingrifle.” thewith a
indictment, jury’sin the theincluded con-rifle” had not beenawith

charge manslaughteron the of would beof the defendantviction
(a recklesslywho causes the death ofpersonSee RSA 630:2proper.

Thus,manslaughter). judge’s jurytheis of instruc-guiltyanother
reversal.do not warrant automatictions

Nonetheless, judge’s juryfind the trialwe that instructions
in purelyindictment more than a formaljury’salter the granddid

that instructions do not theargumentThe State’s the amendway.
with the literalthey comportbecause definition ofindictment

THIRDis See WEBSTER’S NEW INTERNA­unconvincing.“shoot”
Dictionary 1961) (i.e.,(Unabridged2100 to cause to beTIONAL

firearm).awith a bullet from A ofplain readingdriven forward force
juryus that the couldpersuadesinstructions have con­judge’sthe

finding he shot TheElliott without that Lavertue. indict­victed
inElliott Lavertue headthat shot the “has theallegationment’s

of”circumscribing scopeof and the the crime al­specifyingeffect
Erickson, 519, 25; thus,129 A.2d trialN.H. at 533 at the judge,leged,

instructions,inallegation jurythis hisby including partnot altered
substance. Id. We turnof the indictment’s must therefore to the

ofquestion prejudice.

A of the recordreview reveals that the wasdefendant preju­
court’s ofthe trial amendment theby bydiced indictment his in­

isjury. apparentIt fromto the thestructions defendant’s opening
objectionsfrom hisand andstatement cross-examination that he re­

inthe of the indictment theon words of hispreparationlied defense.
519,Erickson, N.H. at129 533 A.2dSee at 25. The defendant’s coun­

on firstjury daythe the of trialtold that it could not himsel convict
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he Lavertue.finding Duringwithout that shot the remainder of the
trial, histhe defendant continued effort to raise a reasonable doubt

jurorsin question.the minds of the on that
is had warningIt true that the defendant on the dayfirst of trial

might givethat the an instructionjudge amending the indictment.
Thus, it could that this casearguedbe is similar to v. Johnson,State

trial,where the defendant knew before in an aggravated felonious
case,assault that the to coercion,sexual State intended prove not by

bythreats threatsexpress impliedbut based on evidence of prior
586,Johnson, 582,N.H. at 215, 218.acts. 130 547 at However,A.2d in

Johnson, the had twodefendant months’ notice of the State’s inten­
indictment, 586,id. 218,tion to amend the at 547 A.2d at and thus
Here,not surprised.was the defendant nohad such notice until the

trial, trial,dayfirst of and on the fifth ofday the following colloquy
occurred.

I“DEFENSE COUNSEL: will be submitting requesteda
instruction, and as ofpart that
requested instruction it’s going
to be that Sonny Elliott had to
fire, shoot,had to recklessly
shoot, cause that gun to shoot

killand Lavertue.
THE I’mCOURT: anxious to yoursee re-

quested instruction on causa-
tion. I guessAnd you could
request any numbers of defini-
tions for causation . . . including
that all you want me to say to the
jury is that he caused Iit. And

' will await with eagerness your
requested instruction on causa-
tion. And stage I’veat.this been
trying to ofsort avoid the direct
confrontation, especially to come
to the conclusion that he has to
have his finger on the trigger.
But let’s deal with atthat the
conclusion when you give me
your instructions.”

theseWe find that under circumstances the defendant was preju-
the See id.bydiced amendment.
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reliedactuallyin that the defendantno JohnsonfindingwasThere
in and ofthe preparation presentationof the indictmentwordson the

lack ofThis, with defendant’sthe JohnsonId. combinedhis defense.
contrast,Inprejudice.in of norulingcourt’sresulted thissurprise,

indictment,words ofclearly relydid on the theherethe defendant
sur-resultingthe court’s instruction anduncertainty toasand the

his id. Thisprejudicedthus defense. Seeamendmenttheprise of
Erickson,v. 129 N.H.resembles Statecloselymorecase therefore

Erickson, heavilyIn the relied on the515, defendantA.2d 23.533
presentationin the and of herpreparationthe indictmentwords of

the intention todefense, judge’sfirst learned ofapparentlyand
518,his the at 533during jury.to Id.chargeindictmentamend the

Erickson, court and reversed theprejudiceIn this foundA.2d at 24.
519-20, A.2d at preju-at 533 25. We findconviction. Id.defendant’s

well, theas based on defendant’s obvious reliance onin this casedice
indictment, the inin the which manner whichspecifiedlanguagethe

thekilled victim.allegedlythe defendant
case,issue is of the we willruling dispositiveon thisBecause our

remaining arguments.Elliott’snot address

Reversed and remanded.

Thayer,J., J., dissented;Horton, joined,with the otherswhom
concurred.

inHORTON,J., joinI cannot the court today’s decisiondissenting:
jury chargeI that the varies fromagree materiallydo notbecause

indictment, undulyand I the decision from thestraysthe believe
Thisof our decisions. decision reads a newpurpose scope priorand

(1987)Erickson, 515,129 N.H. 533 bytwist State v. A.2d 23into
indictment,the defendant reliedonly uponwhether thequestioning

the of thisand fails to demonstrate reasonableness reliance.
for aremajority’s groundsThe stated its decision that there was a

indictment the charge given jury,variance between the and to the
in-prejudiced byand the defendant was his thethat reliance upon

which had “the effect ofallegationsdictment’s and cir-specifying
the crime Iscope alleged.”the of cannotcumscribing with thisagree

First,for two reasons. there was noconclusion material variance
juryand theallegations charge, second,andbetween the the defend-

shown reasonable reliance inresultingant has not prejudice.
themayit well be that relied uponWhile defendant his interpreta-
required,the indictment a plaintion what indict-readingof of that

compel such an interpretation.not An acceptable,ment does equally
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if is that forthinterpretation put bynot more the State.proper, The
“recklesslythat didchargedindictment Elliott cause the death of

inby himshootingLavertue the head with a rifle.”Joseph That the
(or“shoot” can mean more than“shooting”) “pullword the trigger”

(“todefinition ofrecognized byis Webster’s the act let orfly cause to
firearm”).with . .be driven forward force ... bullet . a[a] from

Dictionary (un-Third New InternationalWebster’s 2100
1961).ed.abridged

police him,”defendant himself told the “I shotThe and his wife
that her handlingtestified while husband was the rifle she feared

that was to shot.” Her“going getshe statement after the discharge
“yourwas tell her father shot somebody.”to son These statements

show that even the defendant and his wife understood the use of
a“shooting” action,and “shot” as result of anbeing not necessarily

Mrs. Elliott not necessarilythe action itself. did intend to convey
was goingthat she feared that someone to thepull trigger while the
Rather,her head.gun pointedwas at she feared any discharge dur-

behavior which woulding the reckless “cause her bydeath shoot-
Evening.” attorneythe defendant’s the phraseused “shooting”

the describetrial to the incident.during
A survey legalof the use shows that the “term shoot’‘did em-

load,the thebraces the andweapon, discharge, the act of discharg-
courts,iting, and is so meant and understood by counsel, jurors, and

150,State, 152,. . . Deen v. 7 Okl. 941,witnesses .” Cr. 122 P. 942
(1912) State,supplied); v. 4(emphasis 320, 323;Flowers Okl. Cr. 111

(1910).675, When inP. 676 used relation person,to “to ‘shoot’ a%
shot;himis to strike withperson something hit, wound,to kill,or

adischarged weapon.” Manuel,with a missile from State v. 153 La.
(1922) (citations7, 263, omitted);7, So. 26495 see also BLACK’SLAW

Dictionary (5th 1979). by court,1236 ed. As stated another “An
definition of the ‘shoot’ ‘toestablished word is strike with anything

missile; often,shot; hit with a to kill orto firearm;wound with a
a word the orby denoting person thing hit,followed an object.’”as

Swenson, 196,v.rel. Kotilinic 18 S.D. 202-03,State ex 1114,N.W.99
(citations omitted).(1904) “Shooting” may1115 describe the result

on the victim.and effectits
could not reasonablyThe defendant assume that the State could

shootingthe a resultonly show occurred as of apulling trigger. That
interpretations of the termdifferingthere are “shoot” indicates that

specifythe did not and theState circumscribe scope to particu-one



769

reliance wasterm. The defendant’s based on theof thedefinitionlar
scope of the term “shoot.”ownview of thedefendant’s

dischargeallegation tooccurred due defendant’sthat thisThe
“reckless[ness]” the defendant’s reliance on thefurther undermines

triggerfinding pullednecessity in order to shoot thehe theof a that
requiresmerelymental state that Elliottvictim. The “reckless”

yet ignoredischarge, to this risk. State v.choserisk ofknew of the
(1982). Bird,15-16, 441, In this10, 443-44Bird, 440A.2d122 N.H.

requiredrejectedexplicitly anthe contention that recklessnesscourt
dischargeyetact, to the of recklessstill referred actweintentional

“shooting.” 17-18, 440A.2d at 444.Id. atas a
expansion of indictment review that to-I with theam concerned

fullyday’s in does notwill cause. The decision Ericksondecision
today’sexplain an of inThis decision is extension Ericksonresult.

containingunder a statuteinvolved an indictment athat Erickson
anydisjunctive description states, of whichof three mental would

grand juryindictment,support In in-a the thecriminal conviction.
only yetstatute,in themental states containedon one of thedicted

juryjudge that the could beinstructed the defendant foundthe
possessedguilty if either three mentalshe of states dis-even

junctively statute,in two of whichwere not inlisted the included the
519, 24.129N.H. at 533A.2d atindictment.

statutoryagree descriptionI that where the State tracks a of an
rejectrequired specify,although statutoryact, not toand chooses to

judge may juryvariants, not instruct the about the acts in-the not
holding expresslycluded. Erickson’s was limited to this situation.

(fatal520,129 523 A.2d at 25 varianceN.H. at occurs when indict-
statutory“allege[s] specifically”);one of the variantsment see also

(1988)213,Johnson, 578, 586,v. 130 N.H. 547 A.2d 217State
(Erickson applicablebecause it was based ondecisionnot instruction

statutorilya defined of a materialthat “altered variant element of a
crime.”). descriptionhere,But, where, as the of the act does not
reject specifically spelled statute,out in thealternatives does not

by plaincrime,of the nota material element and does itsinvolve
compel descriptionlanguage act,a certain of the the defendant
rely upon particularashould not alternative.

majority’sI subscribe to the secondalso cannot conclusionthat
prejudiced, assuming arguendothe was that wasdefendant there a

jury charge. priorindictment and thevariance between the Our
consistently prejudiced byhave held that defendants are notcases

prioroccurring to the start of trial.amendments See State v.
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Thresher, 63, 68-69,122 578,N.H. 442 (1982);A.2d 581 v.State
186, 190, 115,A.2dSpade, (1979); Johnson,118 N.H. 385 117 130

586, sound,N.H. at 547 A.2d at 218. The behind thislogic is in that an
instruction,unexpected evidence,after the close ofjury when the

has opportunitydefendant had no to mold the evidence to meet this
Here,obviously thecharge prejudices however,defendant. thenew

likelyknew of chargedefendant the before even one word was ut-
in He presenttered court. could or rebut any evidence during the

trial, yetcourse of the chose not to..
not whyThe record before us does disclose the defendant felt prej­

First,by allegedudiced the variance. Elliott was aware before the
párties’ statement that the wouldopening judge not likely require
the that heprove purposefully pulledState to the trigger. State v.

374, 224, (Ariz.380, 1983)Self, 135Ariz. 661 P.2d 230 Ct. App. (judge
indid not abuse permittingdiscretion amendment at close of trial

where it both sides understood State’sappeared theory of atcase
outset). throughout,At that and Elliott did not seem surprisedstage,

Erickson,variance, 519,by the see N.H. at 25,129 533 A.2d at nor
did ask for a continuance to reconsider his seeopening,he 118Spade,

(short190,at atN.H. 385 A.2d 117 continuance trialbefore could
variance); (La.Hernandez, 1982)v. 410cure State So. 2d 1381 (judge

if prejudice results,has to determine anydiscretion provideand
continuance,remedy, for thesuch as a defense to for theprepare new

Second, the variance would not affectcharge). or'prejudice Elliott’s
577,Kilgus, 585,“substantial State v. 128 N.H.rights.” 231,519 A.2d

Mickelson, (Minn.(1986); v:237 State N.W.2d378 17 1985);App.
(Mo. 1984).Toney,State v. S.W.2d 268 Ct. App.680

fairlyThis decision cannot be reconciled with our decision in State
Bell, 425, (1984).v. A.2d125 N.H. 480 906 There we held that a de-

byfendant could not be anprejudiced amendment of a fact which is
430,not an element of the crime. 125 N.H. at 480 A.2d at 910. We

clearly rejected thatargumentthe a variance,non-essential concern-
ing facts which were not elements theof crime charged, constituted
prejudice Bell,the Into defendant. the defendant sought relyto aon
defense that the sale todrugsof was a persondifferent than .that

indictment,innamed but “never claimed he did not make the sale at
stated,time and inplace question.”the Id. As only“the surprise to

the defendant was the trial court’s application of the proper law [that
...[;]variance was not as to a necessary if anyelement] prejudice

Bell,arose from these facts it was not undue prejudice.” 125 N.H. at
430, 910; Knuckles,480 A.2d at 305,United States v. 581 F.2d 311
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(“variance(1978) affecting nei­denied,(2nd U.S. 986Cir.), 439cert.
case, cannot haveimposed,nor sentencetheGovernment’sther the

toto make defense the[a]of ]theabilitythe defendantprejudiced
.”).. .charge .

which causedthe recklessnesshere, of whetherthe issueSimilarly
merely abyorby trigger,thepullingitselfmanifestedthe death

under RSA 630:2.chargeelement to thematerialis not adischarge,
of the431, gravamenat 910. The480 A.2dBell, 125 N.H. atSee

a the deathwith which causedgunconductwas recklessindictment
variance from this averment.no materialThere wasof the victim.

charged.of the offensethe elementschangedid notThe variance
519, A.2d 25. No witnesses wereErickson, 533 at new129 N.H. atCf.

new State witnesses was needed.called, no forpreparationandto be
in190, A.2d at 117 date(change allegedat 385118 N.H.Spade,Cf

witness).for newcan alibi Noprepareif defendantnot prejudicial
new mental state wasalleged, alleged.and nonew facts were

519, A.2d 25.Erickson, 533 at The defendant was on129 N.H. atCf.
state,as both mentalto the “reckless-beginning,from thenotice

death, chose withness,” yet proceedof to the defensethe causeand
reckless, pulldid not theperhaps trigger.healthoughthat

alter the facts thebeyondvariance here does notProvided the
the in risk jeopardyas to defendant ofplaceof the crime soelements

offense, Bell,should be Seepermissible.the variancefor the same
622,910; Boire, 624,124431, at State v. N.H.N.H. at 480 A.2d125

(1984) (date568, State,in notindictment does bind474 A.2d 569
crime, but when later aprovidesmaterial element of Stateunless a
of of“the terms a bill are exactparticulars allega-bill of particulars,

ofmust as elements the offenseproved charged”).tions that be Here
will anyno that the variance create confusion as todangerthere is

prosecutionas the defendant to future forcharged subjectact sothe
id.; 378, 388-89,Fennelly,See State v. 123 N.H.the same offense.

(1983).1090, not particulars1095 This is a bill of where theA.2d461
ofspecifies, requires proof“limits to what it and what itproofbill

Boire, 624,124 N.H. at 474 at 569-70.A.2dspecifies.”
factdistinguish byto Johnson the thatmajority attemptsThe

notice, whereas, here,defendant had two months the as-there the
the morningnotice to defendant occurred on of the open-serted first

itself,However, by this distinction noing argument. provides
No isjustification. givenindication of how the defendantunderlying

trial,the Idifferently for and fail to see how thepreparedwould have
Instead, thisdistinguishes appearstime Johnson. court to beextra
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isany alleged pera rule that varianceadopting se fatal. This runs
authority.the Seeagainst weight Pearson,of United States v. 667

(5th 1982) (“variance12, 15 BF.2d Cir. Unit between indictment and
isproof onlyfatal when it affects the ‘substantial rights’ of the de­

omitted)).(citation prejudice,fendant ...” Absent clear I would sus­
tain the trial determinationjudge’s that the defendant was not
prejudiced.

today First,The effect of the rule will bepossible twofold. if any
indictment,in an the willambiguity exists defendant freebe to

tochoose and force the State the mostaccept favorable inference
Second,language.from the the rule will encourage the State to dress

down indictments to the bare elements of the crime charged, or to
revert back ofto the cumbersome old method reciting terms to com-

law,ply with technical rules of common rather than the defined ele-
Fennelly,of the State 387,ments offense. v. 123 N.H. at 461 A.2d at

1095. This have the effect of themay giving defendant less informa-
tion with forpreparewhich to the trial.

IFinally, rejectwould also the defendant’s other onarguments
andappeal affirm the conviction.

Thayer, J., joins in the dissent.

Hillsborough
No. 90-025

Peter O. Hutchinson

v.

Carol L. Hutchinson

31,December 1990


