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Arnold, attorney generalP. R.W.(Clyde Garrigan,John assistant
orally),on the brief and for theattorney general, State.

defender, Concord,E. Duggan, appellateJames chief of by brief
and for theorally, defendant.

defendant,Brock, Santana,C.J. The Nelson was convicted af-
J.)(Dalianis,injuryter Courtby Superiortrial the of sale co-of

cocaine,toand with intent sellpossessioncaine tocontrary RSA
(since 1989).amended, HeSupp.318-B:2 see was sentenced to serve

five ten yearfive toyears,to ten with another consecutive sentence
that theappeal SuperiorOn he claimssuspended. (Mangones,Court

J.) in motion todenying suppresspretrialerred his evidence discov-
policein the enteredapartmentered the which aforcibly, without
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warrant, and in which he was arrested. follow,For reasons that we
reverse.

The defendant two issues for ourpresents consideration. He first
may relythat the not onargues police “exigent circumstances” to

justify entrya warrantless into a home when the police have proba-
ample opportunityble cause and to obtain a warrant,search but

instead,when, they decide to take action theywhich know and expect
Second,will hepresent exigency. claims that the police failed to com-

rule,with the “knock and announce” thusply theirmaking warrant-
apartmentless into the unreasonableentry under both the New

and StatesHampshire United Constitutions.
9,The relevant facts are as follows. 1987,On March the Nashua

police received information from a confidential informant that Jerry
Powers,Davis and Lisa individuals described as “middlemen be-

tween the buyers,”sellers and the were involved in drug transac-
tions with an individual known only as a “Dominican male.”

informant,to the DavisAccording and Powers were a co-planning
caine purchase on the afternoon of March 11. Based on this informa-
tion, Detective James Brackett of the Nashua Police Department
initiated surveillance of Davis and Powers to determine the source of

11,the cocaine. On March the police followed Davis and Powers from
their residence to an apartment building located at 80 Cypress Lane
in Nashua. Davis entered the andbuilding remained inside for ap-
proximately five minutes. He and Powers then drove directly home.

day,Later that the informant gave Detective Brackett a small
which,amount of according informant,cocaine to the had come from

Martin,Ronald who had received it from Jerry Davis.
Detective Brackett then contacted the owner of the apartment

atbuilding Cypress80 Lane to determine whether there were any
hispanicDominican or tenants in the building. The owner related

hispanic family,that an Santana,Ernesto and Rosa lived in apart-
Earlier, inment 12. February, the Nashua police had received infor-

mation anotherduring narcotics investigation that Ernesto Santana
had a firearm. Theacquired building owner told the detective that he
had received aboutcomplaints the high levels of foot traffic and noise
from the apartment.Santanas’

information,receivingOn this the police began undercover sur-
veillance at Cypress80 Lane. On 12 13,March and police officers,
posing painters,as observed dailythe activities outside apartment
12. theDuring policethis period, Jerrysaw Davis enter apartment
12, “stay a short time and leave.” Another individual previously iden-
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trafficker” also came todrug apart-as “illicitanby policethetified
12 left.ment and

Brackett that Davis22, told Detectivethe informantMarchOn
building at 80 Cypressvisited theagain apartmenthadPowersand

ahad made cocaine sale. Addi-later DavissometimeLane and that
of cocaine was to ar-shipmentrelated that ainformanttionally, the

24 that Davis and Powers were23 or andon Marchrive sometime
apartment buildingfrom the oncocaineup somepicktoplanning

information, Detective Brackett askedwith thisArmedMarch 24.
of a of Thepurchase poundthe cocaine.arrangetoinformantthe

the ofbuyto the cocaine on afternooncomplied, arranginginformant
that the requiredtold the detective dealersThe informantMarch 24.
half-poundinto two transfers. Asseparatedtransaction bethat the

$9,000dealers, and Powers would tobringDavisby theenvisioned
tothe for returnexchange money drugs,building,apartmentthe

$9,000 and drive to 80home, again Cypressbe anothergiventheir
Brackett,Detective how-half-pound.the secondLane to purchase

allow the second half of the to takeever, exchangeintended tonever
place.

24, significant22 severalMarch and March events tookBetween
deal,First, involved the of aarranged, exchangewhile the asplace.

transfers,$18,000 in equallyfor two divided Detec-of cocainepound
$9,000 attorney general’sobtained from the office.onlytive Brackett

(In to the trial court in itsSuppress,” findingsthe “Order on Motion
$18,000.that Detective Brackett received This finding,of fact stated

however, thebased ofclearly suppressionis erroneous on record the
court.)in itsand the State’s admission brief before thishearing

23,Second, daya full entryon March before the forced into apart-
12, out a search warrantpolice applicationment the filled and com-

ofparagraphs supportingnine of twelve a affidavit. It was notpleted
12apartmentthe had entered on 24policeuntil after March that the

affidavit,paragraphsthree were added to the andremaining ap-the
a judgewas to for review.plication submitted

24,Finally, the Marchprior to events on Detective Brackett gath-
(hereinafter SRT),a team” comprisedered reaction of ten to“special
speciallytwelve officers. The SRT was trained for raidsconducting

was safequick entrywhen there a need to ensure and into a building
raids theoccupants. Duringand to secure its these team was heavily

ball,”a “Kellyarmed and with a device usedequipped for breaking
oropen requestedlocked closed doors. Detective Brackett the SRT’s

apartmentfor a raid 12 on 24plannedassistance on March spe-and
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them to use the ball”cifically “Kelly gain entryinstructed to into the
He also told them not to aapartment. conduct search once inside the

apartment, premisesbut to secure the and await the arrival of the
search warrant.

24, $9,000 informant,the thepolice gave who,On March to the in
turn, Martin,the cash to Ronald thegave informant’s withcontact

and Powers. Martin money Powers,both took the to Davis andDavis
who their home and went to 80 Cypressleft Lane. The police ob-

12,Davis enter at whichapartment pointserved the SRT took aup
closer to the Detectiveposition apartment. Brackett told the leader

Jerryof the “to when hegrab [Davis]SRT comes out.”
later,About five or six minutes Davis from theemerged apart-

ment. Davis a few fromonlymoved feet the apartment door before
jackethe In hisstopped by police. pocketwas the the officers found a
arrested,of cocaine. Once Davis waspackage Detective Brackett or-

the SRT enter the and toapartmentdered to secure it. A member of
door,“Kelly ball” theswungthe SRT the at itbreaking open, and the

12team entered with theirapartment guns drawn.
inside,Once the found Rosa Santana apolice and young girl in the

room, individual,and the defendant and anotherliving Rumardo
Sanchez, in a in bedroom,bedroom closet. Also thehiding in plain
view, saw “largethe officers a amount of cocaine” aand onscale a

cash”top, “pilesdresser and of on the bed. The police arrested San-
them,defendant,and the handcuffed placedchez and them on the

floor apartment.of the
On the thesecuring apartment, police did anynot seize evidence

an policebut waited there while officer at the station completed
ten twelve theparagraphs through of search warrant affidavit. The

application and affidavit were then presented to a district court
call,judge who was on and the search warrant was issued. war-The

executed,immediatelyrant was and police $8,300the seized of the
by $10,000cash the anprovided police, additional in cash, two

andpounds of cocaine various other items of drug paraphernalia.
The adefendant was indicted by Hillsborough County Grand Jury

cocaine,for possession possession sell,of with tointent and sale of
(since 1989).amended,cocaine. See RSA 318-B:2 Supp. His pre-trial

motion to the insuppress apartmentevidence seized 12 denied,was
and he convicted after a three-daywas trial.

Exigency ExceptionI. theAvailability to Warrant Requirementof

thatargues policeThe defendant the had probable cause am-and
obtain a searchple opportunity to warrant apartment 12,for but
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warrant, chose to createthey wrongfullythat, aobtainingofinstead
that,He arguesinto theentry apartment.theirjustifytoexigency

circumstances, requiresa warrantthe failure to obtainunder these
partbecause the search violatedof seized evidencethesuppression

and the fourthConstitutionHampshireof NewI, 19 thearticle
When withpresentedStates Constitution.to the Unitedamendment

Constitution,New andclaim, Hampshireto thelook firsta wesuch
provides greaterConstitutionthe Federalthatonly to the extent

will we consider the defend­than our State Constitutionprotection
Turmelle, 148,132 N.H.issues. State v.constitutionalant’s federal

(1989) Ball, 226,124v. N.H.196, (citing198 State152, A.2d562
(1983)). N.H.347, But State v. 131King,350-51231-32, 471 A.2d cf.

(1988).973,173, 176, 551 A.2d 975

isof the text of the NewanalysisThe ourbeginning point
I, 19 providesPart article that “[e]veryConstitution.Hampshire

from all unreasonable searchesa to be secure andsubject righthath
houses, all posses­his his and hispapers,of person,seizures his

two and bedrockindisputable prin­this comeprovisionsions.” From
First, seentries are unreasonable” and“perwarrantlessciples.

oneentry recognizedis made to of a fewpursuantunless theillegal,
578, 1134,573,119 N.H. 409 A.2dTheodosopoulos, 1137exceptions.

(1980).denied, Second,(1979), when entrycert. 446 U.S. 983 the is
private dwelling,made into an individual’s where there exists a

protectionof and from in­expectation privacy government“strong
atrusion,” of warrant is “particularly stringent.”the requirement

580,119 409 atN.H. at A.2d 1138. To have itTheodosopoulos, other­
obliterate one of most[be to]wise “would the fundamental distinc­

government,tions form of where officers are underbetween our the
law, are law.”theyand the where the Johnson v.police-state United

(1948),10, 17 Beede,States, 620,in v. N.H.quoted333 U.S. State 119
(1980).628, 125, (1979), denied, 445131 cert. 967406 A.2d U.S.

the warrant that isexception requirement clearlyOne to es­
defined,tablished, are clearlybut whose boundaries not as is the

probable causeexigent plus exception.circumstances See The­
578, 1137; 2 LaFave,119 at 409 A.2d atN.H. W.odosopoulos,

(2d 1987).6.5(b),§and at 657 ed. ExigentSearch Seizure circum­
delaythe entailed theby obtainingexist when of astances search

would create “substantial threat of dangerwarrant a imminent to
578,N.H.safety,”life or 119 at 409 A.2dpublic Theodosopoulos, at

1139, will destroyed,there is a likelihood that evidence beor State v.
262, (1984).610, 630, 486Wong, 125 N.H. A.2d 274 Decisions on the
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applicability exceptionof this on the ofdepend facts a particular case
caution, itrequireand “for is an whichexception by its nature can

very easily swallow the rule unless inapplied only restricted circum-
Conn., (Pa. 1988)stances.” Commonwealth v. 768,547 A.2d 770

Daniels, (Pa.721, 1980)).Commonwealth v. 421(quoting A.2d 725

The of whetherquestion adequate exigency exists is one of
fact, leftand the decision will be undisturbed unless found to be

MacDonald,v.clearly 13, 21,erroneous. State 129 N.H. 35,523 A.2d
(1986). Moreover, single39 no factor controls our inquiry, but we look

circumstances,totalitytheto of the which includes an examination of
“‘the overall reasonableness’” of the police officers’ behavior prior to

(2dthe Id. States v.entry. (quoting Campbell, 22, 25United 581 F.2d
1978)). DuringCir. this examination we do not theconsider evidence

entry,thediscovered as a result of Theodosopoulos, 579,119 atN.H.
1138,409 at because to soA.2d do would legitimize any search as

long ultimatelyas it revealed evidence of illegality. See United States
(9th1228, 1984)F.2dImpink,v. 728 1231-32 Cir. (applying this
determination).to of probablestandard review cause

Although the of thegravamen argumentdefendant’s lies else-
where, we first consider whether the courttrial inerred its deter-
mination that exigencysufficient existed to justify a warrantless
entry. with the thatagreeWe State at the point Jerry Davis was
grabbed by the police apartmentoutside of 12 there existed condi-
tions a needpresenting “compelling for immediate official action.”

580,See N.H.Theodosopoulos, 119 at 409 A.2d at 1138-39. As the
incorrectlytrial court found its onorder the motion to suppress:

“Drugs currency reasonablyand were believed beto inside
apartment].[the While the Fourth I,Amendment and Part

19 notArticle are relaxed for drug investigations, the ease
of ofdestruction that evidence thesets framework for the

ofdetermination circumstances. Thisexigent case involved
deal;a drugbifurcated the second one-half pound was to be

exchanged one-half hour after the first. If Davis were ar-
no forrested and one returned the second transaction, a

reasonable conclusion would be that the supplier of the
drugs would be and the“spooked” evidence bemight dis-

ofposed or concealed. See United v.States Wulferdinger,
(9th (arrestee1986)782 F.2d 1473 expectedCir. to return in

hour) Moore,v. (1stone Statesand United 790 F.2d 13 Cir.
1986).”

(7thAltman,Accord v. 797 F.2d 514 1986).United States Cir.
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however, is not on theinquiry,focus of ourThe primary suffi­
Theexigencyhow came about.but rather theexigencyof theciency

in to their warrantlessjustifyorderexigencycreatemay notpolice
581, 1139-40;409 A.2d at119 N.H. atTheodosopoulos,seeentry,

(1st 1989),Curzi, 36, 42 theyetv. 867 F.2d Cir.United Statesaccord
andnaturally arises an exi­an whichexigencyboundary between

factors, however,are severalunclear. Thereiswhich is createdgency
us.guideserve towhich

an forample opportunityor absence ofCertainly presence“the
our inquiry.is to United Statespertinentwarrant”a searchgetting

(1950) J.,(Frankfurter,56,Rabinowitz, dissenting),84339 U.S.v.
581, at Im-119 N.H. at 409 A.2d 1139.Theodosopoulos,inquoted

that anacknowledgmentis an officer doesin this considerationplicit
point probablewarrant at the cause isto a searchhave obtainnot

toLikewise, officer’s failure avail himself of ananId.established.
automaticallywill not precludea warrantto obtainopportunityearly

Lewis,v.circumstances. Cardwell 417onrelying exigenthim from
(1974).583, 595U.S.

22, two beforeby daysthat March the raiddisputespartyNeither
12, enoughhad received information es-policethe toapartmenton

Moreover,apartment.a search of the thecause forprobabletablish
that, because cause twoargue probablenot existeddoesdefendant

raid, obtainrequiredthe were to a searchpolicebefore thedays
Rather, a warrant was therequiredhe asserts that whenwarrant.

warrant,obtain a tookwith cause and time to actionprobablepolice,
in a for“compellingwould result need immediatethey knewwhich

20,MacDonald, at A.2d at129 N.H. 523 Theaction.” See 38.official
“unforseeability exigentthat of circum-responds simply [sic]State

is of the circumstances toexigentnot an element exceptionstances
requirement.”the warrant

oftake on issue from a recent FirstforeseeabilityWe theguidance
Beltran,case, v.States 917AppealsCourt of United F.2d 641Circuit

1990). case,(1st received information apoliceIn that the fromCir.
was sellingthat the defendant frominformant cocaineconfidential

the asked that theConsequently, police informantapartment.her
23,1989,on theya and October thepurchase, observedarrange drug

cocaine to the informant. Based on thesedefendant sell observa-
tions, apolice up purchasedecided to set second on the followingthe

24,onat October the informant and thep.m.and 4:20 defendantday,
theto at defendant’s that atapartment night p.m.meet 7:30agreed

time,At theappointedthe transaction. the informant went to thefor
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cocaine,observed the theapartment, signaled officers,and awaiting
warrant,who, without a entered the defendant’s apartment and ar-

policerested the defendant. The then aobtained warrant to search
Id.the at 642.apartment.

court with the federalagreedThe district court that the govern-
exigencyclaim of was toinadequate supportment’s the warrantless

noted,Id. at In itsreaching643. decision the courtentry.

police“we are not that officers must forsaying apply an
(Cita-havetheyarrest warrant the instant ‘probable cause.’

omitted.)... clear, however,Our casestion make that where
fully they maythat havepolice expectthe to enter a home to

future,inan arrest the near and theymake when have more
to a warrant,than time and secureenough knowledge they

(Citations omitted)must do so. ... To in case,repeat, this
Beltran,three or four hours before the arrestedpolice Ms.

they so,tothey likely theyknew that were do had an ade-
warrant,aobtainingbasis forquate theyand could have

one. Therefore the warrantlessobtained arrest violated the
Fourth Amendment”

inId. at 643 (emphasis original).

we withAccordingly, disagree the State’s position that
foreseeability byof the the not aexigency police is factor for our

reviewingconsideration. When the oftotality circumstances,the we
the whichdegreeconsider to the exigency uponrelied theby State

Forde,was foreseeable. See Commonwealth v. 798,367 803,Mass.
(1975).717, stress, however,329 N.E.2d 720 We that the extent to

which was at“exigency foreseeable the time the decision was made
not,or aforego postpone obtaining itself,to warrant bydoes control

subsequentthe of a warrantless searchlegality triggered by that
307, (5thWebster,v. 750exigency.” United States F.2d 327 Cir. 1984),

(1985).denied,cert. 471 U.S. 1106
bar, however,In in Beltran,the case at as v.United States 917 F.2d

641, exigency justthe was not foreseeable but was expectedthe re-
sult the planned drug buy.of The facts showclearly that Detective

from theBrackett understood thatbeginning under his plan an
emergency policesituation would arise requiring the to enter the
apartment. While Detective did initiallyBrackett not plan for a two-

that ofpart drug buy, part set,once the wastransaction he dictated
how the March 24events on would occur.

There can be no thatdispute the second half drugof this sale was
take place.never intended to Detective Brackett withdrew only half
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transaction, andcompletefor theof cash neededfull amountof the
he to al-hearing that never intendedsuppressionat thetestifiedhe

of the Onceexchange.second halfhome for theto returnlow Davis
half the toonly exchangeto allow ofthe decisionmadedetectivethe

apart-a need to enter thethis createdhe thatrealizedplace,take
Thus,it and inside.secure the evidencein order toquicklyment

action, he SRTgathered specifi-the andintosetting planhisbefore
in“Kelly entryball” order to gainto use thethemcally instructed

premises.and secure theapartmentinto the
wereFurthermore, police attemptingnot a case where thethis was

the and re-exigencywarrant when intercededa searchto obtain
Webster,See 750 F.2dtake immediate action.thequired policethat

Brackett, entry,a before the had theday prepared328. Detectiveat
but lastcompleted para-and all the threewarrant applicationsearch

time,the warrantInstead of at thatseekingthe affidavit.ofgraphs
wait until Davis had been arrestedJerrytodetective decidedthe
into before so.apartment doinghad made thebeenentryand

circumstances, police, amplewhere the withtheseUnder
warrant, reflection,and forcause, obtain a timetime toprobable
which at willtheycourse of action know the outsetto apursuechoose

an entrancerequiring emergency person’sinto aa situationpresent
home, theya warrant andthey mayhold should obtain thatwe that

exigency justify entry.to their See Unitedrely expectedon thenot
Curzi,643;Beltran, F.2d at accord States v. 867v. 917 UnitedStates

42-43; Munoz-Guerra, 295,v. 788 F.2dat States 298F.2d United
(6th(5th 1986); 1158,Morgan,v. 743 F.2d 1163Cir. United States

(1985).denied,1984), 471 U.S. 1061cert.Cir.

Independentthe Source IssueII. Preservation of
ifargues, appeal,The also for the first time on that even theState

unconstitutional,was the evidenceentrywarrantless seized should
based,be because its seizure was not onsuppressednot the warrant-

bybut on a search warrant untainted theentry, entry.less This is
doctrine,”“independentknown as the source established in the fed-
States, (1984),system, v. 468 796Seguraeral see United U.S. and

Holler, 195,in Staterecognized Hampshire,New see v. 123 N.H. 459
(1983). However, weA.2d 1143 before can address the ofmerits the

we must determine whetherState’s the State wasposition, required
this issue below.preserveto

that, for this toIt is court consider anunquestioned issue on
“by exception, objectionit must have been raisedappeal, or motion
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Desmond, 448, 448, 480in trial v. N.H.the court.” State 125 208,A.2d
(1984). This to ofapplies equally209 issues constitutional import.

325, 334-35,v. 128 N.H.Weldy Kingston,Town 514 1257,A.2dof
(1986). requirementWe have said that this1262-63 is “grounded in

judicial economy,” Johnson,common sense and State v. 130 N.H.
(1988),587, 213, in578, court,547 A.2d 218 that it gives the trial as

factfinder, an to make aopportunity determination of the issue.
335,at A.2d at 1263.Weldy, 514supra

auponare called to examine heretofore unexploredWe branch of
in Newpreservation requirement Hampshirethe and determine

State, during suppressionwhether the proceedings, must raise and
thepreserve groundsalternative for admission of evidence claimed

seized, inunconstitutionallyto have been addition to the arguments
below, inultimatelywhichupon prevailedit order for this court to

ongrounds appeal.consider those
isguidance gainedSome on this issue from federal case law. In

States, (1981),451 204Steagald v. United U.S. the defendant unsuc-
cessfully theargued before district and circuit courts that the police

to arequired priorwere obtain search warrant to hisentering home
of arrestingfor the someone else.purpose Before the United States

Court, forSupreme prosecutionthe the first time argued that the
standing challengedefendant lacked to the search. Id. at 208. The

Court, however, torefused consider the argument:standing
“Aside from that aarguing search warrant was not constitu-

thetionally required, Government was initially entitled to
anpetitioner’s chargedefend ofagainst unlawful bysearch

that petitioner lacked aasserting reasonable expectation of
in the searched . . . Theprivacy Government,home. how-

ever, losemay rightits to raise factual issues of this sort
before this Court when it has made contrary assertions in

below,the courts when it inacquiescedhas contrary findings
courts,by those or when it has to raise such ques-failed

tions in timely duringa the litigation.”fashion
added);Id. at 209 (emphasis accord United Persico,States v. 832

(2d 1987),705, denied,F.2d 714-15 n.2 Cir. cert. 486 U.S. 1022 (1988);
1500, (11thv.United States 710 F.2dThompson, 1503-04 1983),Cir.

(1984);denied, 464cert. U.S. 1050 United Sanchez,States v. 689 F.2d
(5th 1982).508, 509 n.1 Cir.

This analysis is incompelling view of the fact that the
State “the of bycarries burden aproving preponderance of the evi­

thatdence a search waswarrantless constitutionally permissible,”
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578,Theodosopoulos,v. 119 N.H. atState 409 A.2d at 1137. More-
over, factfinder, determine,as the trial court must based on the

State,identified the whethergrounds by presentedthe facts are suf-
ficient to meet the State’s burden. The trial court’s findings are re-

on and willnarrowly appealviewed be overturned ifonly
the record orunsupported by found to be clearly erroneous. See

Co., Aviation,TAB Inc.,N.H. Bituminous Inc. v. 38, 41,132 N.H.
153, (1989); Jones, 726, 728,566 A.2d 155 State v. 131 N.H. 560 A.2d

(1989).1159, 1160 Because of the evidentiary burden on the State
givenand the deference to the trial court’s determinations, we will

not consider an issue which the trial court did not have the oppor-
tunity to address below.

bar,In the case at the State never identified for the trial
court the “independent source doctrine” as a ground justifying the
admission of the evidence. Consequently, the defendant and the trial
court never had the toopportunity consider that legal issue or the

ofdevelopment facts that ormight might not have supported that
argument. consideration,Without such we will not address the issue

appeal.on
illegalBecause the warrantless entry requires suppression of the

evidence, we notneed reach the defendant’s knock and announce
issue.

Reversed and remanded.

HORTON,J., sit;did not the others concurred.
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