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(Tina Schneider,Arnold, assistant at-attorney generalP.John
orally),and for the State.on the brieftorney general,

Abbott, defender, Concord,Jr., ofappellate byassistantW. Kirk
for the defendant.orally,andbrief

Thayer, receivingIn this for stolen theprosecution property,J.
interlocutory appeal from a declaration ofbrings an mis-defendant

J.)(Groff, and the court’s denial ofSuperiortrial the Court theby
amotion to dismiss criminalsubsequent prosecutiondefendant’s

jeopardy.him of double Two of lawground questionson theagainst
for our consideration:presentedare

necessity required the of thegrantingA. whether manifest
mistrial; and

in denyingerred the defendant’s mo-B. whether the court
doubleground jeopardy.on the oftion to dismiss

below, hold thatset forth we the manifestrequisiteFor the reasons
thatin this case and doublepresent jeopardywas not barsnecessity

on thethis defendant originalfurther of indictments.prosecution
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1986, supplied byon information William9, relyingSeptemberOn
defendant, the policeof the NashuaacquaintanceanSylvester,

at 930 Westequipmentconstruction Hollisofpiecesvariousseized
Hollis”) Nashua,(“930 compressors,in three airincludingW.Street

welder, bulldozer,aearthmover, an arc and some auto-backhoe, ana
the defendant undercharged RSAsubsequentlyparts. Theymobile

of the airpropertyas stolen two com-receivedhavingwith637:7
earthmover, the automobilebackhoe, parts.andthethepressors,

charges,1988 trial on these theNovemberto the defendant’sPrior
in limine and ordered the sup-his motiongrantedcourtsuperior

byitems seized the butconcerning policefourevidenceofpression
bulldozer,the one of thein indictment:included the defendant’snot

welder, and an additionalthe arc backhoe.air compressors,three
motion topretrial sequesterthe defendant’sgrantedThe court also

trial, the Statecourse of the violated the inDuring thewitnesses.
inorder, tamperingwas accused of witness violation of thelimine

order, disclose exculpatoryand failed to evidence.sequestration
at the end of the daylast of these errors occurred on Novem-The

trial, Perkins,when2,1988, day three-daythe first of the Russellber
witnesses,Hollis and one of the State’s principalowner of 930 W.the

State that he knew of two men named “Billcounsel for theinformed
Bertrand,” one of whom was the defendant but both of whom were

in case. Perkins hadapparentlyinvolved the never beforeallegedly
to either the State or the defense his belief in the exist-expressed

Bertrands,Bill but toof two the State failed disclose thisence infor-
defense.mation to the

suppressionThe first of several violations of the order took place
trial,of the second of when amorning dayon the witness testifying

examination for the State mentioned havingon direct seen at least
suppressedof the items at 930 W. Hollis. Defense object-one counsel

ed, and, conference,an benchfollowing off-the-record the in-court
jury disregard testimony.the to thisstructed

suppressionThe second order violation occurred later that morn-
a Nashua testifiedpolicewhen officer that he had seen aning, “arc

his of 930 W.duringwelder” search Hollis. Defense counsel once
and, conference,benchobjected ensuingat theagain insisted that

was a toonly remedy”“the motion dismiss. The court denied this
and asked defense counsel to choosemotion between a second cura-

court,or silence on of theparttive instruction the thetelling defend-
ifhe could choose the latter he felt that aant that second instruction

make matters worse for himself. Defensewould counsel replied that
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in I“a to strike is not sufficient this case. am goingmotion to leave it
interjectedthe State thenat that.” Counsel for that the police offi-

cer’s had not been to thetestimony prejudicial defendant because
by the State that the arcsuggestionthere was no welder had been

objection, but,stolen. The court sustained the defendant’s in accord
with the State’s denied his motion toreasoning, dismiss and once

jurythe to theagain disregard testimonyinstructed at issue. During
conference, court alsothis bench the admonished the State to refrain

any further evidenceintroducing concerningfrom the suppressed
items.

A order violation followedsuppression immediatelythird after the
instruction,curative when the same policesecond officer testified

compressorsthat had seen three air at 930 W. Hollis.he The defend-
objected onlyant on the that two airground compressors had been

indictments,in the defendant’s the third havingincluded been sup-
by the court’s order on the motion in limine. Atpressed the subse-

conference, that,chambers defense counselquent argued as the jury
testimony regardinghad heard the two airpreviously compressors

indictments,in the a furtherincluded curative instruction would
theonly unfairly prejudice byserve to defendant’s case arousing the

jurors’ hesuspicions either that had received stolen property for
chargedwhich he had not been or that he was toattempting hide

that,something therefore,from them. Defense counsel concluded a
“motion to dismiss would be an appropriate remedy.” State,The
however, continued to insist that the third suppression order viola-
tion had not the defendant. The Stateprejudiced reasoned that the

an objectmere reference to irrelevant did not suggest that the de-
that,objectfendant stole the and because the State had not brought

indictment,an actually suggestedit the opposite. The court then
if itnoted that were to end the trial on the basis of the defendant’s

objection, a rather than amistrial dismissal would be the appropri-
remedy andate asked defense counsel whether he had intended to

a partmove for mistrial as of his motion to dismiss. Defense counsel
directlydid not answer the court’s query, replying only that “the

effect of wrongly introduced testimony][cumulative] [the has made
it that there will a fairunlikely be determination by the jury.” The-

then ruled that nocourt as prosecutorial misconduct necessitating
occurred, anddismissal had as the defendant had not preju-been

declaration,diced to an extent a mistrialwarranting the trial would
court once againresume. The warned counsel for the State not to

the suppressionviolate order.
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witnesses,of its principalcalled onethe Statemorning,That same
link the stolen items toallegedlyin toattemptanSylvester,William

was a friend of the defend-testified that heSylvesterthe defendant.
at 930 W.equipmentconstructioncertainhe believedand thatant

existed,question apparentlydefendant. Someto thebelongedHollis
owing to his own admissions atcredibility,however, Sylvester’sas to

for theft and for sellingbeen convictedpreviouslyhe hadthattrial
on pastand that he had lied“memory problems,”he hadthatdrugs,

record, fact,in in that Sylves-indication theThere is someoccasions.
jurors point theyto a where hadamused thecredibilityofter’s lack

laughter.suppressto
recess, Sylves-followingthe court’s afternoonduringApparently

inadvertently learned for the firstcounseltestimony, defenseter’s
providedPerkins had the State theRussellthe informationtime of

aware of this informationbecame afterDefense counselday before.
witnesses, Brackett,Police Lieutenant James D.the State’sone of

yellingin at Perkins that he wouldthe courthouse bewas overheard
the existence of two Billif he testified to Bertrands.in trouble”“big

a voir dire of inconducted Perkins cham-subsequentlyThe court
threat Lt.bers, bywhich Perkins confirmed the Brackett butduring

testifywould nonetheless to thethe court that he truthalso assured
at trial.

dire, inPerkins testified court on directopenthe voirFollowing
equipmentof the construction at issue be-that noneexamination

him, had known the defendant for several years,to that helonged
at 930 W. Hollis to severalstorage spacethat he had rentedand

He further testified that theincluding the defendant. defend-people,
conjunc-on his own but had done so inspacehad not rented thisant

individual, Bertrand,Billalso namedwith another and that ittion
actually paidthe Bertrand who had Perkins tohad been latter rent

cross-examination, that,Perkins testified priorthe On to tak-space.
stand, bybeen threatened Lt. Brackett not to testifythe he hading

the existence of Bill Bertrands and that he had turned overto two to
Billthat the second giventhe a business card Bertrand hadpolice

State, however, producehim. The did not this card at trial and later
investigating policethe court that the officers were unaware oftold

its existence.
testimony,the course of Perkins’ two moreduringAlso violations

ordersuppression apparentlyof the court’s occurred. On direct ex-
State, thatby the Perkins said there had been aamination “bull-

items,dozer,” hissuppressed property.one of the on Defense counsel
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discussed the matter with the court in an off-the-record bench con-
responseference, but the court took no action at that intime to this

(The testimony probablydiscussion. court later ruled that the had
prejudicialnot been to the defense and that a curative instruction

case.)unnecessary goodwas as it would do more harm than to its On
againcross-examination, Perkins mentioned bulldozer,the but de-

object testimony.fense counsel did not to the admission of this
following testimony,At a chambers conference Perkins’ defense

counsel claimed that the State’s failure to disclose Perkins’ state-
improper necessitatingments constituted conduct dismissal of the

charges. particular, pointedIn defense counsel out that because he
only Sylvesterbecame aware of these statements after had testified,

opportunityhe had lost the make cross-examiningto use of them in
principalthis State witness. The court then asked counsel,defense

your you“[WJhat’s motion? Do want the case dismissed?” Defense
replied, asking point.Icounsel “Yes. am not for a mistrial at this I

askingam the case be dismissed.” The court then took the matter
under advisement.

4,On November after the close of case,the State’s the defendant
(1)charges against alleging,him,movedto dismissthe alia,inter that

rightshis State and federal constitutional had been violated because
evidentiaryhimthe State had withheld from information of value

(Perkins’ (2)alleged card);statements and the business that Lt.
(3)prior testifying;Brackett had threatened Perkins to his and that

suppressionthe State had violated the court’s order on several occa-
sions. Defense counsel asked the court to “lookat the entire case and

[has]the done,”accumulationof what the State and to conclude that
attempt denyit amounted to “an of the State to Mr. Bertrand a fair

that, therefore,trial.” Defense counsel insisted “a mistrial at this
point inappropriate,” requestedis and instead that the court dismiss

charges againstthe the defendant.
responded chargefor the withholdingCounsel State to the of

exculpatory by pointingPerkins’ statements out that Perkins had not
priorhimmade such statements to to trial,the start of that Perkins

sufferinghad been from infirmities at the trial,time of and that the
State therefore himhad not believed when he claimed that there

Billwere two Bertrands. The State added that the defendant had not
anyprejudiced by alleged jurybeen of the violations because the had

allegedly bylearned of all the information withheld State,the and
Sylvesterbecause the defendant couldhave recalled if he had wished
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Therefore,matters. thehim these Stateregardingcross-examineto
warrantinga dismissal.”concluded, is not case“[t]his

byon a motion the defense toargumentsthen heardThe court
and the motion withgrantedevidencelack of sufficientdismiss for

the automobile and the back-involving partschargesto therespect
ruled,thecharges, judgetrialremainingthreehoe. As for the

[them], I togoingdismiss but am“I this time cannotat
Iin .... because have taken all ofthis casea mistrialgrant

in this trial I have neverhave thathappenedthatthingsthe
I in. I justin other have been involvedany trialhad happen

of [sic]that there is existence circumstancesfeelbasically
jurynot be done and thejustice mightthatindicatewhich

in for the reasons andwrongverdict this caseamight grant
of admissible evidence.”. basis the. . not on the

account the suppressioncourt took into orderIn so theruling,
trial, as well as the fail-recognized prosecution’shad atviolations it

The itto the defense. court added that didevidenceure to disclose
of the ultimate dismissalout the ofpossibility“[rule]not intend to
athe defendant to file written motion toand asked dismissthis case”

misconduct. Defense counselalleged prosecutorialon reit-based the
“does not want a mistrial at this point.his client Heerated that

an entirego through again.”have to trial Thedoesn’t want to court
you“I am not what are me” andresponded tellingthat sure asked

gowhether or not his client wanted to ahead withdefense counsel the
that “I just want to make itagain repliedtrial. Defense counsel clear

isremedythat dismissal.” Theproperthat our is the courtposition
to the mistrial . . .” Stillgoing grant [anyway].ruled “I am un-that

however,response,counsel’s the courtsatisfied with defense tried
himposition, telling “Lg]odown his to on theyet again pinto record.

are for dismissal and not a mistrial?” DefenseaskingYou counsel
theresponded proper remedythat “the defense believes for the var-

in thisbyious misconduct the State case is dismissal andacts of not
were,final on the “IThe court’s words matter willmistrial.” not

I mistrial anthis time. think a is appropriate remedydismiss at that
in it wasCertainlyhas this matter. requested bythe Court not the

added.). .” (Emphasisdefense. .
24, 1989, court heardJanuary argumentsOn the on the defend-

remainingthe threeant’s to dismiss at whichcharges,motion time
theagain objectedonce to court’s mistrialdefense counsel declara-

tion, have subjectthat “to Mr. Bertrand to a second trialstating on
three would violate hisremaining charges right againstthese double
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heDefense counsel asserted that had not ajeopardy.” requested mis-
but, rather, “wanted ingotrial at trial had to ahead” the hope that

back athe “would have come and rendered notjury guilty verdict.
...” In so defense counsel altered somewhat thearguing, position he

trial,maintained in effect withdrawinghad at his ofcharge pros-
accompanyingecutorial misconduct and its element of prejudice, in

himprejudicialfavor of the effect to of thedenying State’s trial er-
rors. counsel now asserted that the necessityDefense manifest re-
quired for a mistrial did not exist. The court hisdenied motion.

1,In of Februaryits written order the court stated that the State
had violated its order “on atsuppression least three occasions” at

occasion,that,trial the requestedand each defense a“[o]n mistrial.”
court, however, theThe characterized defense’s subsequent motions

to the trial as “toproceedingsend motions dismiss.” The court also
that the have overheard Lt.jury mightnoted Brackett yelling at

placeRussell Perkins this ‘altercation’ took in“[s]ince a room di-
adjacent to the courtroom.” itsrectly Basing ruling on the suppres-

violations,sion the State’s failure toorder disclose information of
and,evidentiary value to the defense apparently, on allegations by

the defense of witness and of thetampering State’s failure to comply
evidentiary discovery rules,with andcertain the court concluded

that:
questions ability“there were serious as to the of the tojury

evidence,return a fair based on theverdict admissible and
that the indefendant was inhibited inpresenting his defense
the manner which havemay been most effective. Under all

circumstances, the Court findsthe there is manifest neces-
sity justicefor a mistrial or the ends of public would other-
wise be defeated.”

order,On from 1appeal Februarythe the defendant claims that he
declaration,did to thenot consent court’s mistrial that the manifest

necessity required exist,overcome lackto his of consent did not and
that, therefore, the court violated the defendant’s right against dou-
ble fifthjeopardy, by the amendment ofprotected the Federal Con-
stitution, I,partand article 16 of the New Hampshire Constitution.

jeopardy provisionBecause the federal double affords the defendant
seeks,the he we optrelief to decide this case under the Federal Con-

173,v.State 131 N.H.King, 176, 973,stitution. 551 A.2d 975Cf.
(1988).

plainAs has been made in the it would anpast, be abuse of
indiscretion for a to ajudge discharge jury derogation of a criminal
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without thejeopardyfree of furtherto berightofclaimdefendant’s
theor assurance that “ends offor thedoingsonecessity”“manifest

Perez,v.be defeated.” United Statesotherwisejustice wouldpublic
(1824).Wheat.) A to is(9 579, corollary propositionthis58022 U.S.

judicial overreaching, a mo-orthat, “prosecutorialin ofthe absence
toordinarilyis assumed removefor mistrialthe defendantbytion

if motion is neces-even the defendant’sreprosecution,barrier toany
Dinitz,v.error.” United Statesjudicialorprosecutorialbysitated

470,(1976) Jorn,v. 400 U.S.United States600, (quoting607424 U.S.
omitted). in(1971)) (footnote notappealThe defendant this does485

in toresponse “prosecutorialmistrial orarequestedthat heclaim
rather,but, the court declared thethat mis-overreaching,”judicial

in so doing.and abused its discretion Thehis consentwithouttrial
mis-claims, contrary, requestedthat the defendant theto theState
that,claimhis of double andtrial, jeopardy,precluding presentthus

therebymistrial declaration andif he not consent to thedideven
claim, itsthe court exercised soundjeopardyhis doublepreserved

necessitymanifest existed forrequisitein that thefindingdiscretion
the did not consent toWe that defendant thea declaration. holdsuch

mistrial, inthe abused its discretion thedeclaringand that court
mistrial.

thedisputenot that defendant asked therepeatedlyThe doparties
his trial to dismiss chargesthe course of theduring againstcourt

however,contends, these wererequestsThe that equiva-him. State
that,prejudice,with and whenrequeststo for a mistrial askedlent

trialwhether or not he wanted to continue thethe court beforeby
the never asked to bejury, explicitlydefendant allowedpresentthe

therefore, that theargues,do so. The State defendant’s requeststo
tantamount, for double jeopardy purposes,a dismissal were to afor

disagree.for a mistrial. Werequest
repeateddefendant’s motions areKegardless of whether the char-

for mistrialhaving requests prejudicebeen a with or foracterized as
anddismissal, requested,is clear he that theit that court ulti-a

requested,hismately havingunderstood dif-something qualitatively
afrom a mistrial declaration. When defendant requestsferent a

dismissal, completeor with he desires aprejudice,a mistrial toend
him, whether or not such a resultproceedings against is war-the

however,A simple request, contemplatesranted. mistrial the possi-
crucial,is for thebility of retrial. This distinction policy underlying

mistrial consent rule is thatthe
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reasonablymaydefendant conclude that a“[t]he continua-
tion the tainted would result in aproceedingof conviction

and, secured,appeal if isby lengthyfollowed a a reversal by
circumstances,Ina such aprosecution.second defendant’s

objectivesrequestmistrial has not unlike the interests
by Jeopardythe Doubleserved Clause —the avoidance of

expense, delayandanxiety, bythe occasioned multiple
prosecutions.”

Dinitz, Where,608.supra however, here,States v. atUnited as a
criminal states when aclearlydefendant dismissalrequesting that

declaration, fairlyhe does not want a mistrial it cannot be said that
he has for a mistrial. The defendant here madeopted it abundantly

on that he did not desireclear several occasions a mistrial declara-
tion, a court itself atrecognizedfact that the the end of the trial

stated,it not“certainly [a mistrial]when was requested by the de-
. . .” The court’s apparent understandingfense. that the defendant

not mistrial isrequestdid a further evidence of his lack of consent.
Grasso, (2d46,v. 552 F.2d 1977),See United States 50 Cir. vacated

(1978).438 901on other U.S.grounds,

State, however, arguesThe that ifeven the defendant moved
mistrial,afor a dismissal rather than he did not explicitly state that

in or,he fact a completedesired either dismissal in the alternative, a
resumption of trial in front of the present judgethe jury.and The

would us hold that theState have defendant thus effectively con­
Contrarysented a mistrial. to the implicationto of the State’s argu­

ment, a generallydefendant cannot consent to a by silence,mistrial
49-50, hold, therefore,id. at wesee and that where a defendant

moves for dismissal and makes it clear to the court that he is asking
afor final determination of the charges before the court notand for a

mistrial, he need not thatexplicitly state he would prefer to continue
trial itthe rather than have end in a mistrial declaration in order to

a future claimpreserve of double jeopardy. See v.Adkins Bor­
(4thdenkircher, 279, Cir.), denied,674 F.2d 283 cert. 853,459 U.S.

(1982).459 U.S. 878

that,alsoThe State even ifargues objectedthe defendant to
mistrial, his objectionthe came too late because hadhe already con­

sented to the mistrial declaration after the second suppression order
time,At thatviolation. the court asked defense counsel whether or

mistrial,he was for that,not a and hemoving responded only “it [is]
that willunlikely there be a fair bydetermination the jury.” Assum-
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(and indid its writtenapparentlycourtsuperioras theing, arguendo
consent, counselto such defenseorder), amountedresponsethat this

mistrialto the court’s decla­priorthat consenteffectively withdrew
on errorspartlycourt the mistrial thatbasedBecause theration.

haveto, prompted,and that thus could not de­subsequentoccurred
consent, it that thecannot be said defendantallegedcounsel’sfense

Lovingermistrial declaration. Seeultimateto the court’sconsented
(7thCircuit, 739,845 F.2d 743-44the 19th Jud.Circuit Courtv. of

(1988). Thus,denied, we conclude that theCir.), 448 851U.S.cert.
defendant’s consent. We nextmistrial without thethedeclaredcourt

inits rulingthe abused discretion thator not courtwhetherconsider
it to do so.requirednecessitymanifest

clause of the United StatesjeopardydoubletheUnder
hisConstitution, righta “valued to have trial com­a hasdefendant

Washington,Arizona v. 434tribunal.” U.S.by particularapleted
(1949)).(1978) 684,Hunter,v. 336497, Wade U.S. 689(quoting503

becauserighta existsSuch
should bepowerall its resources and notState with“‘the

to convict an individualrepeated attemptsto makeallowed
offense, him tothereby subjecting embarrass-allegedanfor

him inment, ordeal and to live acompellingandexpense
insecurity, well asanxietystate of and as enhanc-continuing

that even innocent hepossibility though maythe being
guilty.’”found

1981)(1st224,Samaha, v.v. 667 F.2d 228 Cir. GreenBrady (quoting
(1957)).States, 184, In to355 U.S. 187-88 order declare aUnited

objection,a a trial findjudgemistrial over defendant’s must that
act,necessity public justiceis for the or the ends ofthere “manifest

(9Perez,defeated.” United States v. 22would otherwise be U.S.
Wheat.) (1824).579, ofdegrees necessity,580 There are and a “high

is torequiredof a mistrialdegree” necessity justify without the con-
supraArizona v. Washington,of the defendant. at 506.sent Before

mistrial, trial judgea a “should first consider anddeclaring find
feasible, alternatives,”all less drastic State v.wanting King, 131

177, Jorn,(citing551 A.2d at 976 States v.N.H. at United 400 U.S. at
486-87), and, alternatives, provide for,such“upon rejecting reasons

afford counsel an to be heard on theopportunityand mis-proposed
515-16).atKing supra (citing Washington, supratrial.”

case, evidence,In this theat the conclusion of State’s the
of a mistrial was because thereimproperdeclaration was no mani-
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innecessity requiringfest a mistrial. We also note that anpassing
haveargument could be made that counsel did not an opportunity to

judge’son the to therespond contemplatedrecord decision to de-
to a mistrialclare a mistrial. The alternatives were not discussed. It

once the trial had tojudge mistrial,seems that determined agrant
he more concerned with the double jeopardywas issue byraised the

withdefendant’s motion to dismiss than the ofpossibility implement-
Yet,ing less drastic alternatives to a mistrial. more consideration

be to the alternatives to agiven grantingshould mistrial than to the
of Thegranting accepted practiceone. inconsequences protec-the

rights in area requires court,tion of constitutional this the trial prior
mistrial, alternatives,a to exhaustdeclaringto including giving per-

to recall witnesses and giving cautionarymission Ininstructions. ad-
dition, opportunitycounsel should be afforded the to be heard on the

TheKing supra. grantingmistrial issue. See of a mistrial is an ex-
sanction,judicialtraordinary and mistrials should be granted spar-

ingly only parties givenand after the have been an opportunity to
their makerespective positionsassess and judgmentsinformed

(to mistrial)athereon. declarepower“[T]he to beought used with
caution, circumstances,urgentthe undergreatest and for very plain

supra.and obvious causes.” Perez

The trial declared a mistrialjudge based on the following cir­
cumstances: the State’s violations of the court’s suppression order;
Lt. ofBrackett’s of one thethreatening State’s witnesses,principal

Perkins, in of theRussell violation court’s sequestration order; and
the to turnState’s failure over to the defense exculpatory evidence

itwhich had precedingdiscovered the namely, Perkins’afternoon —
he spacestatements that had not rented the at 930 W. Hollis to the

defendant, abut to second individual with the same name as the de­
fendant. thatAny prejudice may have resulted from the State’s first
two of the suppressionviolations order was cured when the judge

jury ignoreinstructed the to the inadmissible testimony. Curative
instructions are to be understoodpresumed and jury.followed theby

555,Lemire, 552,v. 425, (1988).State 130 N.H. 543 A.2d 426-27 Al­
though anythe court did not issue further curative ininstructions
response violations,subsequentto the State’s the inadmissible testi­
mony that was introduced can hardly be said to have “manifestly

a mistrial to further the ends of public justice.”necessitate^] King,
178,supra at 551 A.2d at 976. Nor did the State’s violation of the

sequestration prejudiceorder irremediably the outcome of the trial.
threats,Lt.Despite Brackett’s Perkins testified that there awas
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that these threats did notHe also testifiedBill Bertrand.second
testimony.hischangehim tocause

to the Perkins’failure to disclose defenseThe State’s
hand,statements, adverselyhave af­mighton the otherexculpatory

Nonetheless, anytrial.ability to receive a fairthe defendant’sfected
presumably bycould have been remediedrespectin thisprejudice

be fur­Sylvester to recalled andofexpedient permittingsimplethe
cross-examined, unlikelyit that the cumulative prejudiceand isther

would have risen to the level oferrorsfrom the State’sresulting
thejustify a mistrial without defendant’s con­tonecessity required

record,sent, been taken. to theAccordingactionhad such remedial
Sylvester was not considered.however, recallingofthe alternative

facts, asthat, based on these the trial court erredholdWe therefore
mistrial,necessityin that manifest afinding requiredof lawa matter

in a mistrial anddeclaring denyingits discretionand that it abused
jeopardyThe double barsprohibitionmotion to dismiss.defendant’s

retrial.the defendant’s

Reversed.

J., sit;not the other concurred.Horton, did
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