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1981).(repealedthird RSA 509:18 Seeparty. also RSA 512:9-b. Un-
80:8,inlike the RSA trusteelanguage process clearly encompasses

credits,the attachment of andrights which includes monies held on
Thus,deposit. process propertrustee is the mechanism for the levy

of bank accounts.

When the DRA enforces a tax assessment through its
distraint,ofpowers essentiallyit has a levy by writ of execution on

the See Flack v.taxpayer’s property. Agency, 335,96 336,N.H. 76
(1950).788,A.2d 789 Under our interpretation of the wording of RSA

80:8, however, a bank account cannot be reached through the dis­
traint theprocess, “goods chattels,”because term and as it is inused

statute,that does not include rights and credits. We must construe
the distraint statute strictly. Bartlett,v. 555,42 N.H. 557Lafavour
(1861). creditor,The State is judgment however,a by virtue of the

assessment,DRA’s tax anyand like other judgment creditor the
may processState use trustee to reach the recalcitrant taxpayer’s

bank accounts. Because New Hampshire law has a mechanism in
trustee thatprocess expressly forprovides the attachment of rights
and credits by account,a bankrepresented State,the under the

framework,present statutory must employ that mechanism to reach
funds on withdeposit a bank. Accordingly, we reverse the lower
court’s grant summaryof judgment and remand all remaining
issues.

Reversed and remanded.

Horton, J., sit;did not the others concurred.
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Arnold, attorneyP. general (JeffreyJohn W. Spencer, attorney,
for theorally),on the brief and State.

P.A.,&McLaughlin Hemeon ofMurphy, Laconia T.{Philip
for theMcLaughlin orally),on the brief and defendant.

JOHNSON, Fecteau,defendant,J. The wasGary convicted of one
assault,count sexual oneaggravatedof felonious count of attempted

assault, twoaggravated felonious sexual and ofcounts burglary, fol-
J.).{Nadeau,trial inlowing jury Superiora the Court He was sen-

yearsseven to fifteen fortenced to and one-half each assault
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for eachyears burglaryto sevenconviction, three and one-halfand
inconsecutively the Newconviction, Hamp-to be servedall terms

convictions, allegingthe that theappealsFecteauPrison.shire State
(1) his motion to an out-of-denying suppressin:erredtrial court

identification, wasargues unnecessarily suggestivewhich hecourt
(2)counsel; consolidatingto for trial fourrightof hisviolativeand

(3)assaults; evidenceseparate admittingtwoinvolvingindictments
Fecteau; (4)and his re-by denyingcommittedburglarya thirdof

an out-of-state witness. We affirm alltransportfunds toforquest
four convictions.

duringtwo committed ofinvolves assaults June 1987This case
students. TheUniversity Hampshireof New first attacktwoagainst

Dover,2, 1987, in while the second attackon June tookoccurred
29, 1987. describe thein Durham on June We facts torelatingplace

2 first.June attackthe
1, 1987, victim and her roommatethe first were movingOn June

in Doverfrom one to another. The room-belongings apartmenttheir
andp.m.,work around 11:30 left the victim for aboutmate stopped

ate at a local restaurant. Between 1:00 andwhile she 1:30two hours
a.m., brieflyleft the new to move her car. Asapartmentthe victim

apartmentthe interior staircase of the shebuilding,she descended
her on the stairway.a man a few feet below The area wassaw

lit, of theand the victim saw most man’s face and all of hisbrightly
Later, tall,she described the man asback for several seconds. 5'10"

build, twenties,in early hair,his with short darkof medium and
and a whitegrey shorts tankwearing tightly-fitting top.

car,her she returned to her apartmentAfter the victim moved and
success, to lock the door. Leavingwithout theattempted, door

closed, unlocked, off lightsshe shut the and went to Abut bed. few
later, in Alivingheard a noise the room. man appearedmoments she

in and remained there for fifteen todoorway twentyher bedroom
face,to hisseconds. It was too dark see but she saw a silhouette of

his body.
trial, testified to the following.At the victim The man on ofgot top

her, agagged her with cloth he held and tothreatened knife her. By
his and he her toweight strength, kept pinned her bed and he threat-

killto her. He removed her tee-shirt and pulledened down her sweat
but then and ran out ofsuddenly up herpants, jumped bedroom.

scream. TheThe victim then her roommateheard roommate had
onand turned the livingreturned to roomjust apartment light.the

bedroom,the victim’sapproachedShe testified that as she the at-
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ran her.at door and toward The room-the bedroomappearedtacker
with him forface several seconds and saw himwas face tomate

her of the apartment.and out Shesped pasthe laterclearly before
5'8", muscular, build,somewhat inthis man as medium hisdescribed

hair,twenties, wearingdark brown and greywith short shortsearly
victim her didtank The and roommate nottop.and a white share

of manimpressionsother their the beforewith each visual discussing
police.them thewith

took placethe second victim at aboutagainst p.m.The assault 2:30
29, 1987, house the victim was withrentingon June at the three

justhad returned thatother women. The victim afternoon from a
trial, she that she openedAt testified thetrip out-of-town. unlocked

house,house,of the walked thethroughfront door and found none of
She then saw a manher at home. withstandinghouse-mates his back

Later,a bedroom. she himdoorwayin the of describedto her as 5'8"
set, dark5'9", with medium brown hair.heavy lengthor The room

well-lit, and for a few seconds she saw his face clearly.was He
face her face-down onto a inpushedher and couch the liv-grabbed

screamed, her,killWhen she he threatened to andingroom. when she
threats,to hurt Believinghe threatened her. hisstruggled, she no

struggled.screamed orlonger
andThe man removed the victim’s shorts underwear. He then pen-

tongue,her with his and forced her to performetrated fellatio on
forceablyhe then engagedhim. She testified that in sexual inter-

her her verbal to haltdespite pleascourse with the assault.

I. ProceduresIdentification

proceduresthat the identificationarguesFecteau used by the
in theDover Police first case violatedDepartment processdue under

Federalboth the State and the Constitutions. The procedures used
(Theinin not issue.the second case are second victim positively

trial.)aFecteau her assailant from photoidentified as and atlineup
victim,the assaultImmediately following against the first the po-

to look “muglice asked her roommate andthrough books” tell them
if thatphotographshe a resembled the perpetratorfound of the as-

positivemake a later,sault. could not identification. A monthShe the
roommate to atasked the lookpolice again photographs for the pur-
attacker,theidentifying and shepose againof was unable to make a

3, 1987,Then on Septemberidentification.positive policethe asked
theand victim independentlyboth roommate to lookthe at a third

which,in time,for firstset of thephotographs, Fecteau’s picture
The picked pictureroommate out his andappeared. said that she was
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she in her theapartmentthe man saw onit depictedsure” that“99%
onspecificallyfocused Fec-the victimof assault. Whilethenight

himidentify as her assailant.positivelynotshe didpicture,teau’s
able to anbe better make identi-they wouldindicatedBoth women

the in person.man who committed crimeif thecould seetheyfication
ofthe the identificationquestion proprietynotdefendant doesThe

however, theargues, proce-thatabove. Hedescribedprocedures
Court,at the Dover District de-in his identificationuseddures

andbelow, suggestive rightviolated hisunnecessarilywerescribed
to counsel.

Department arrangedof the Dover PoliceFrank SantinSergeant
view Fecteau at the Dis-her roommate Dovervictim andhave theto

23,1987, the Fecteau was today scheduledSeptemberCourt ontrict
was also ar-hearing. Septembercause 23 anprobablefor aappear

in to manydate orderchose that ensure thatday; Santinraignment
in and thus reduce riskbe the courtroom thepresentwouldpeople

onunjustifiablywould focus Fecteau. Becausethe two witnessesthat
a.m.,in court at 9:00scheduled to SantinappearwasFecteau

9:00 a.m. beforeshortly bringinguntil after the vic-to waitplanned
In this way,to the courthouse. Santin testi-and roommatetim her

the thefied, be to reduce likelihood of women’she would able
in hallway.by himself ameeting Fecteau

a.m., victimbroughtA minutes 9:00 Santin the and herfew after
froma across the street the courthouse en-positionroommate to

for minutes theawaitingstood there several ofThey signaltrance.
officer, steppedwho had into the tocourthouse make sureanother

inside theywas seated the courtroom. While wait-that Fecteau were
in ofconversing, upand Fecteau drove front the courthouse withing

road, out,in of gotwife. his van the middle thestoppedhis Fecteau
the while wife vanand walked into courthouse his drove the away.

Fecteau,mightand worried that the women seeSurprised, Santin
view,unobtrusivelyside in an to theirattemptto one blockstepped

continuingbydistract them the conversation. Both wom-and tried to
however,en, theysaw and told police instantlyFecteau later the that

him.recognized
minutes,a more officerAfter few the inside the courthouse sig-

Santin, theto and led women into Thebuilding.naled he the room-
officers,with themate went into a room one of andconference Santin

to victim the Hebring the inside courtroom. stressed thatprepared
inside,might anyonenot and told not torecognize identifyshe her

sure of her decision. Sheunless she was then walked intosomeone
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courtroom, her,withthe Santin beside and looked around. The trial
that were 12approximatelycourt later found other“[t]here males in

excluding policeattendance uniformed officers” and that de-“[t]he
in the generalfendant was seated audience of the courtroom.” The

victim identified Fecteau as the man inpositively she saw her stair-
(shejustwell before she was assaulted was never able to positively

man inanyone as the who was heridentify apartment and attacked
victim innight). courtroom,her that While the was the her roommate

recognizedtold one of the officers that she had Fecteau while they
outside; notwere thus the roommate did make an identification in-

theside courtroom.
Fecteau moved to the two “streetsuppress identifications” made

roommate,her as well asby the victim and the “courtroom identifica-
23,by Septembermade the victim ontion” on the ofground sug-

of rightand violation his to counsel. At thegestiveness suppression
thatFecteau testified while he sat in thehearing, courtroom of the

District that sawmorning,Dover Court he Santin and the victim
testified, reallywalk in. He “I didn’t see eyes[the victim’s] fixed on

me, obviouslybut she looked at everybody.” After Santin and the
room,victim entered the Fecteau’s then-attorney, Solomon,Robert

him ifasked he had noticed walk in.anyone When Fecteau replied
had, himthat he Solomon told to downwrite everything that he no-

ticed, the condition of theincluding room and the inpeople it.
Solomon also made note of who presentwas in the courtroom that

this,Whenmorning. whyasked he did Solomon testified:
“Well, I to findsurprisedwas out theduring course of the
probable hearing,cause during questioning, that there was
an procedureidentification going apparentlyon either in the

just courtroom,courtroom or outside the which I was not
of. aaware And as of that Iconsequence tried to preserve the

Irecord as best could as what hadto transpired that day.”
There no oris evidence that Santin any other police officer had told

that an likelySolomon identification would take place that morning.
J.)The CourtSuperior (Gray, denied Fecteau’s motion to sup-

press, ruling that the identification procedures byused the Dover
police unnecessarilywere neither suggestive nor violative of his

to counsel. On Fecteauright appeal, argues that the trial court’s rul-
I,in a of partresulted violation articleing 15 of the New Hampshire

Constitution, wellas as the sixth and fourteenth amendments to the
However,Federal Constitution. Fecteau did not specifically raise a

below,State constitutional issue and therefore we will onlyaddress
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v. 128 N.H.Dellorfano,See Stateissues.constitutionalthe federal
(1986).1163, 1166628, 632, A.2d517

first. appealOnsuggestivenessissue oftheWe address
will not overturn the trial court’ssuppress, “‘[w]ea motion tofrom
record, it con­unless, we conclude that isreviewing theafterfinding

413,v. 130 N.H.Guay,evidence.’” Stateof theweightthetrary to
(1988). the superiorTo determine whether418, 910, 913A.2d543

evidence,the weweightto the of askruling contraryiscourt’s
were unnecessarilyused “soproceduresthe identificationwhether

mistakento identification thatirreparableand conducivesuggestive
Denno,of law.” Stovall v. 388 U.S.processduewas] denied[Fecteau

groundson other(1967), byoverruled293, impliedly301-02 Griffith
(1987);314, 321, see also Simmons328 v.479 U.S.Kentucky,v.

(1968).States, 377, The defendant has the bur­384390 U.S.United
Allen,v. 133 N.H.unnecessary suggestiveness.of Stateprovingden

(1990)801,310, (interpreting the Federal306, 803 Constitu­577 A.2d
tion). burden, end,willinquiryto this ourIf defendant fails meetthe

Perrin,v.the court’s See Perron 742uphold ruling.will trialand we
1984).(1st669, 675 Cir.F.2d

unnecessary suggestive­A review of the record reveals no
the Dover Policeby Department.in the used Whileprocedureness

byand roommate saw Fecteau himself on the street inthe victim her
courthouse, encounter was plainlyfront the this accidental andof

meeting Sergeant painsthe of which Santin tookprecisely greatsort
scene,onWhen Fecteau theunexpectedly appearedto avoid. Santin
him,to the women’s attention from andendeavored distract did

man inthat was a the case. Thesuspect policeto thisnothing suggest
Hensel,be faulted for such an accident. See United States v.cannot

(1st denied,18, Cir.), 958, 823,41 461cert. U.S. 464699 F.2d U.S. 464
(1983).824U.S.

which tookprocedure placeThe identification inside the
executed,thoughtfully planned and and carefullycourthouse was de­

unnecessary suggestiveness. baldsigned to eliminate Fecteau’s as­
wasthat the victim’s courtroom identification conductedsertion

conditions failsunnecessarilyunder to howsuggestive explain any
of was actually suggestive. Sergeantthe Santin chosepart procedure

for inday attempta crowded court the identification order to ensure
that the two would have to Fecteaucomparewitnesses with other

Santin,Moreover, officers,bymen. was done the othernothing or
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Fecteau,to to orelse draw attention to himanyone identify as a
in the case.suspect

We Fecteau’s contention that thenext address identification pro-
on 23 violated hisSeptember rightcedure used to counsel under the

First, we note that FecteauFederal Constitution. was arrested on
8, 1987, chargeson fromstemming the assaultSeptember against

victim, on photographicfirst based the bythe identifications made
roommate,first and her as described Presumablythe victim above.

arrest,day McNamara,a of thearraignedhe was within see R. 1
Hampshire Practice,New Criminal Practice and Pro-

(1980)338,§ at 211-12 must be(persons arraignedcedure within
arrest), and thustwenty-four righthours of his to counsel had at-

Illinois,23. v.by September Kirby 682,tached See 406 U.S. 688-90
J.).(1972) Stewart, Moreover, law,of under federal(opinion a lineup

charges have been isbroughtconducted after formal considered a
critical of and thus one whichprosecution, at thestage defendant is

Wade,v. 218,counsel. United Statesentitled to 388 U.S. 236-37
(1967).

argumentThe defendant at oralsuggested that his counsel
should have been when the two womenpresent saw and identified

inhim street in front of the courtroom. We disagree.the As noted
above, (1)this encounter was accidental. Because the police did not

(2)meeting;this made anarrange effort to avoid such a meeting; and
(3) endeavored to minimize the effects of the meeting, we conclude
that to notrightFecteau’s counsel was implicated. See United States

Hensel,v. at 41.699 F.2d Where there is no action,deliberate State
can no a right.there be violation of constitutional See id.

The identification procedure employed inside the courthouse,
hand,on the other was plainly byorchestrated the andpolice, thus

Fecteau’s right to counsel. Fecteauimplicated argues that policethe
inofficers acted of hisviolation constitutional right because they did

notify him or that theattorneynot his identification would likely take
Illinois, 682;place. generally KirbySee v. 406 U.S. United States v.

Wade, We388 U.S. agree. harmless,218. This error was however,
abeyondcan saybecause we reasonable doubt that the evidence of

the courtroom identification did not affect the verdict. See State v.
692,Ruelke, 694, 497, (1976).N.H.116 366 A.2d 498 The courtroom
onlywas one manyidentification of identifications of Fecteau made
Bothby the witnesses. victims and the roommate identified Fecteau

trial,at victim and thethe second roommate identified him aat pho­
(the victimtographic lineup first focused on Fecteau’s picture at a
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and the roommate identi-the first victimandlineup),photographic
him In of “the over-lightCourthouse.Dover Districttheoutsidefied

against at hispresented [Fecteau]theof evidencewhelming weight
1308, (1990),249, 260, 1315Green, 575 A.2dN.H.trial,” 133State v.

ofdoubt that the admission the firstreasonablebeyondfind awe
notinto evidence did affect theidentificationcourtroomvictim’s

verdict.

II. Consolidation

to forfiled a motion consolidate trial the4,1988, the StateAprilOn
the two victims. The de-againstfrom the attacksstemmingcharges

( J.)motion, but Superior Temple,this the Courtobjected tofendant
counsel,it. new the defendantobtainingUpongrantednonetheless

objected,The and the Superiortwo cases. Stateto themoved sever
J.)(Nadeau, motion.denied theCourt

the trial court’s toargues that decisionappeal, the defendantOn
sever, the two cases violated his to aconsolidate, rightfailure toand

I, 15 ofarticle the Newby part Hampshireas guaranteedfair trial
that,main is due to the similarities ofHis contentionConstitution.

himassaults, likelihood that a would convictjurythere was athe two
ofsimply upon proofassault the other.onecommittingof

on issue willrulingA court’s a consolidation not betrial
an of discretion. Stateon absent abuse See v. Dell­appealdisturbed

396, (1987);90,ner, 89, A.2d 397 State v. 117Lainey,130 N.H. 534
(1977).592, 1162, 1164 To595, A.2d determine whetherN.H. 375 the

discretion, we “askhas its must whether thecourt abused evidence
brief,was and tosimple unlikelyin each offense confuse asupport of

Cote, 358,v.and referable to each crime.” State 129easily N.H.jury,
367, 775, (1987); II ABA530 780 accord STANDARDS FORA.2d CRIMI­

13-3.1(e)Severance, (2dJustice, and StandardNAL Joinder ed.
1980). Cote,In toupheldState v. we the trial court’s decision consoli­

(1)oneight charges following grounds:date sexual assault the the
intestimonyevidence offered of each offensesupportand was not

(2) theunduly evidence was and the factslengthy; simple that the
to provewas to establish each offense wererequiredState not com­

(3) torelatingthe evidence one offense wasplicated; distinguishable
(4)offense;to arelatingthat different and the trialfrom court was

to the to consider eachjurycareful caution offense Id.separately. at
367-68, at530 A.2d 780.

case,In there onlythe were threepresent eye-witnesses to
assaults, clear,in apersontwo and each testified concisethe manner.



870

not addition,facts of two assaults were Incomplicated.The the al-
a similar inemployed operandithe attacker modusthough assault-

victim, the to therelatingeach facts first assault areing readily
relating onlyfrom those to the second. Notdistinguishable did the
dates, times,occur different at differentassaults on and involve dif-

victims, but the attacker was interrupted duringferent the first as-
roommate,of the victim’sbysault the arrival whereas he completed

Thus,in thecommittingthe act of intercourse second assault. “[t]he
the inweighexamine and evidence eachjury easilycould case with-

the outchargesout risk of confusion since arose of distinct[two]
Manna, 306, 310, 284,v. 130 N.H. 539incidents.” State A.2d 286

(1988). Moreover, the trial court cautioned jurythe to consider each
Accordingly, we find no inseparately.offense error the trial court’s

to the two charges.decision consolidate

16,Prior on JulyIII. to Evidence Case 1987Reference of

trial, moved for permissionBefore the State to introduce evidence
in 16, 1987,been arrested Dover on Julythat Fecteau had for bur-

theThis occurred assaults andglary. burglary burglaries thatafter
subjectthe of this but the inappeal,are arrests these cases.before

ineventuallyHe was convicted that case for attacking a seventeen-
inin heryear-old girl apartment circumstances similar to the two
Fecteau,v. 646,assaults on here. State 132 N.H.appeal A.2d568 1187

(1990). It was because of these similarities that the policeDover de-
to inpicture photo lineupcided include Fecteau’s a in the first assault
After the roommate identifiedpositivelycase. Fecteau from this pho-

the thepoliceDover sent to thetograph, picture police,Durham to
in inaid them their search for thesuspects Thus,other assault case.
16,July burglary ultimatelythe arrest to1987 led the arrests and

in two The Superior J.),convictions these cases. Court (Temple, how-
ever, todenied the State’s motion introduce evidence of burglarythe
arrest, offinding prejudicialthat the effect the evidence outweighed

probativeits value.
noAccordingly, prosecutorthe made mention of Fecteau’s July 16,

duringarrest herburglary opening1987 argument, and thus was
jury policeto tell thewhyunable the Dover focused on Fecteau aas

in the first Defensesuspect case. counsel also made no mention of
statement,inthat arrest her andopening instead implied that the

for onfocusinghad no reason himpolice good as the perpetrator of
beganthese offenses. She thatby stating real in“[t]he issue this case

wayis in which the theirpolice upthe made mind about guiltthe of
“[d]uringFecteau.” SheGary 1987,said that that summer of . . .
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his andfamily,”for he and that hisfairly [sic]wellgoingwerethings
firstagainstfor the assault the victimin of 1987Septemberarrest

familyFecteau that continues to thisfor thea nightmare“begins
16, 1987,already Julycourse, been arrested onFecteau, hadofday.”

in his conviction.ultimatelywhich resulteddaythatburglaryfor the
to state to the thatjurydefense counselsupra. Forv. FecteauState

1987, . going fairly. . were well forthingsofthat summer“[d]uring
of designedmisstatement fact to mis­simpleandpureis a[Fecteau]”

finder of fact.in their role asjurythelead
victim,jurythe that the first herattorney then toldFecteau’s

all toroommate, victim came their identification ofthe secondand
Furthermore, thepolice.”of the identi-the assistance“byFecteau
the. . because of all influences that have“inevitable .fications were

counsel how Fecteau toexplainedDefense camebefore them.”come
in these cases:arrestedbe

. . .suspendedafter the case was because“Several weeks
. .and there were no . thesuspectsno leadsthere were

Garycontact with Fecteau throughDover came intopolice
they beganunrelated matter. Andaninvestigationtheir of

him willa case on this case. You hearagainstto and buildtry
was to the caseassigned develop against Garythat an officer

as aFecteau, pursued Garyand that the Youpolice suspect.
togetherone of the officers aput photographicwill hear that

thatand at thelineup Gary’s photo, point,that included case
reopened.”was

added.) stated Doverattorney policeFecteau’s that the(Emphasis
inthe to arrest Fecteau the first case when “wasmade decision there

identification,positiveno clear no adescription, composite,no and
anyto involvement inby suspect...denial the as this incident. . . .

They mind. . . In theup describinghad made their identifications
Court,herthe first victim and roommate made at the Dover District

“The policetold the hadattorney jury: finallythe defendant’s suc-
in theythe identification that wanted.”ceeded She thengetting

whether proceduresthe to consider these identificationjuryasked
fair, “Are they procedures youand thatquestioned:were would want

ayou youused if were accused of crime?”againstto be
statement,counsel’sImmediately following openingdefense the

the its previous rulingmoved court to reconsiderprosecutor denying
16,Julyadmission of evidence of the 1987 arrestburglary under

404(b).Rule She stated:
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time,this“My position followingat the thrust of open-that
is that the nowargument prosecution placedhas beening

in trial,verya unfair situation this and Iinto feel that my
tied,are and that the hands of myhands witnesses are going
in of to thetryingto be tied terms answer accusations that

in openingmade the statement.”were

thatattorney protestedThe defendant’s she “told the jury that Gary
theyor intobeing investigated,was that came withcontact him
aninvestigationanother of unrelated matter. Sothrough the jury

that had priorknows the some contact with him. .police . .” The
following colloquy place:took

I“MS. AABY: commented that he was being they—
came contact him byinto with the fact
that was being investigatedhe anfor
unrelated matter.

juryTHE COURT: You haven’t told the that.

sayAABY: No. IMS. did that.

sayRUNDLES: You did notMS. that.

IAABY: theyMS. said that came into contact with
him thethrough investigation anof un-
related matter.

No,RUNDLES: not that he beingMS. was investigated.”

added.) After discussion,further the(Emphasis court agreed that
counsel created a impressiondefense had misleading about the na-

contact,ture of the initial and thegranted prosecutor’s motion:

“THE questionCOURT: The that both Judge Temple
and I evaluated in terms of prejudice to
the defendant has now been obliterated
by your opening statement. Otherwise,
that evidence would be admissible under

if404,Rule that is what is being argued
here. But for the fact of prejudice,its
because of the similarity, ofbecause the
nature theof crime?

AABY: Right.MS.

THE But that hasCOURT: been taken away. prej-That
udice nowhas equaledbeen or exceeded

theby prejudice of it.”excluding
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trial,of the the court allowedDuring the course two officers to
theystand focused on Fecteau in thewhyon the witness firstexplain

not to tell thepermitted juryThe witnesses were that Fecteaucase.
16,Julyforeventually convicted the 1987 andburglary,was the

the not to consider this onjurycautioned evidence the issue ofjudge
in them.cases beforeguilt the

On that the trial court’sappeal, arguesFecteau ruling admitting
trial,toright by I,evidence violated his a fair as guaranteed partthis

However,Hampshire15 of the New Constitution. Fecteauarticle did
below,State constitutionalspecificallynot raise this issue and thus

evidentiarywill it an Seeonlywe address as matter. State v. Dellor-
632,at A.2d at 1166.128 N.H. 517fano,

Gruber,in 83,articulated State v.recently 88,We 132 N.H.
156, (1989), is aA.2d 159 that there562

totest determine the“three-pronged admissibility of prior
404(b).bad evidence Rule ofoffense or act under Evidence

. . . decision to admit such evidence lies‘LT]he within the
uponsound discretion of the trial court a determination that

the is for a thanpurposeevidence relevant other character
proofor that there is clear that thedisposition, defendant

offenses,’ .priorcommitted the . . and prejudicethat the to
substantiallynotthe defendant does outweigh probativethe

. .value the evidence . .”of

Id. There to be no thatappears dispute the first two ofprongs the
are met. The State wished totest introduce evidence of the burglary

in to explain whyarrest order the Dover police focused on Fecteau in
Thus,the first case. the evidence was “relevant for a purpose other

or Second,than character . . . .”disposition “there was proofclear
offense”;the defendant committedthat the heprior was convicted on

thisburglary charge,that and conviction was onupheld appeal. State
Fecteau, 646,v. 132 N.H. 568 A.2d 1187.
It is test,the third theprong of concerning the prejudice/proba-

evaluation, arguestive value that Fecteau has not been met. More
inspecifically, argues nothingFecteau that defense counsel’s opening

inchangestatement warranted a originalthe court’s determination
the ofprejudicialthat effect the evidence of the burglary arrest out-

weighed Inprobativeits value. particular, Fecteau onfocuses what
argueshe was the trial court’s faulty memory of defense counsel’s

that the policestatement “came into contact with through[Fecteau]
their of aninvestigation Thus,unrelated matter . . .”. Fecteau ar-

that, but for trialgues the court’s erroneous recollection, the court
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404(b)Rulereversing ruling.for itsjustificationhave hadwould not
disagree.We

words, “came into contact withFirst, counsel’sdefense
matter,”of an unrelatedinvestigation couldtheirthrough[Fecteau]

was not himself beingFecteau investi­believe thatjury tolead a
existed between the “unrelated mat­that no connectionandgated,

Second, defense counsel’s openingcase.the first assaultter” and
that the Dover had nosuggestions policewithwas rifestatement

on Fecteau. The court’sinvestigationtheirfocusingforreasongood
404(b) way rebuttingthe State with no ofruling leftRuleprevious

Thus, trial properlywe find that the court ruledallegations.these
of the arrest noburglaryof evidenceeffectprejudicialthat the

counsel, sense,in avalue. Defenseprobativeitsoutweighedlonger
officers theirtestimony police explainingfromthe door” to“opened

Fecteau.investigation ontheirfocusingreason for

party‘when evi-door occurs one introducesthe“Opening
justification beyonda mere relevanceprovidesdence that

of otherwise inadmissible ev-an introductionfor opponent’s
mechanism, ‘a misleadingof this advan-By meansidence.’
with previously suppressedbe countered ormaytage

evidence.’”inadmissibleotherwise

(1988).213, 519,209,Sullivan, N.H. 551 A.2d 522v. 131State
trial carefullyshows that the court tailoredA of the recordreview

16,of the July burglaryevidence 1987 arrestadmittingthe effect of
to theonly enough explain why policeevidence focusedadmittingby

allegations byrebut the made defense counsel inFecteau and thuson
addition,In the court jurycautioned the nother statement.opening

in its determination of Fecteau’s case.this evidence Weto consider
error.find no

FeesTransportationWitnessIV.

trial, Fecteau moved the court today providethe third ofOn $1200
Fecteau, wife,Theresa the defendant’sof thentransportationfor the

that,Defense counsel al-Hampshire. explainedTexas to Newfrom
husband,withcommunicatingFecteau had been herTheresathough

counsel and told thatrecently contacted counsel sheonlyshe had
counsel did not knowtestify.to Defense Theresawillingwould be

number, and neithertelephoneor Theresa FecteauFecteau’s address
fare. Whileplanecould afford the defense counselGarynor Fecteau

mightTheresa Fecteau be called “on the issue of iden-thatargued
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that she was not sure she wouldshe told the trial court actuallytity,”
witness.Theresa Fecteau as acall

motion,to defenseobjected counsel’s and theprosecutorThe trial
it Theterming “outrageous.” stated,denied the courtrequest,court

all, witness,me necessaryof not convinced she’s ayou’ve“First so
be andnecessary disrupted interruptedthat this trial should for her

two,here; and, this case has been forpendingnumber twoto be
or more.”years

trial, defensethe fourth of counsel asked the court today re-On
decision, thatand stated Theresa Fecteau bemightits ableconsider

The the request,an alibi witness. court deniedtestify as stating:to

expenseunnecessarythe of state in-being“[For] reason
here, that her couldtestimonyand the fact have beencurred

cost,at a fraction offor this trial the with thepreserved
started,from the time trial hasslightest diligent efforts this

that justice equityI’m discretion and doesexercising my not
order,in torequire her here order for me atpresence state

here, inexpense, especially lightfor her to be the[of] fact
knowdoesn’t]that counsel what she’s togoing say[defense

we know bereallyand don’t whether she can here or not.”

for onagaincounsel asked reconsideration the fifthDefense day of
trial, and the trial morecourt once denied it.

appeal, arguesOn Fecteau that trialthe court’s ruling de­
him allright produce proofs maynied his “to that be favorable to

,” I,. . . as guaranteed by parthimself article 15 of the New Hamp­
Constitution. disagree.shire We

112, 115, 330,In State v. 127 N.H.Campbell, 498 A.2d (1985),332
that, issue,stated win onappealwe to an this

“a defendant must bydemonstrate reference to the facts
his particularand circumstances of case that the assistance

he seeks is ‘to insurenecessary effective preparation of [his]
. . .by attorneys.’defense [Necessity may[his] be iffound

the would advise or testify[witness] on a matter directly in
issue.”

has meetThe defendant failed to this test. While it possibleis that
Theresa Fecteau on a“testify issue,”would matter indirectly such

alibi,as or counselidentity defense stated that she did not know
call Moreover,whether she would even her as a witness. defense

proofcounsel made no offer of as to what Theresa Fecteau would say
Thus,if were called as a witness. theshe defendant did not make any
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at expense “necessaryhis wife State wastransportingthatshowing
byof defense attorneys.”’[his] [his]preparationeffective‘to insure

in denying Fecteau’s motion for trans-did not errcourtId. The trial
fees.portation

Affirmed.

sit; others concurred.Thayer, J., did not the
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