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however,plan. plan, recognizedThe1980 masterthewithaccordance
time,recommendations, over would becomeof itsstrengththethat

It states:diluted.
time,oflonger periodto cover a theattemptsPlanthe“[A]s

must necessarily de-of the recommendationslevel of detail
needs, and trends the next fiveofopportunities,crease. The

much accurately.more Conse-be anticipatedcanyears
establishedgeneral policies maysome of thewhilequently,

ofmost the content of the Masterlong period,abe valid for
thedevelopment Citythe of the over nextonPlan focuses

five years.”

inflexibilitythe need for the ofrecognizesThis arealanguage
Thus, to thedevelopment. contrary Advo­long-termPortsmouth’s

contention, from Plan’scitythe council’s the recom­departurecates’
itself,not, in anddoes of indicate either that theboundariesmended

with comprehensivenot Portsmouth’srezoning compatible planwas
cityaction the Tobyunreasonable council. the con­that it was anor

reasonably powers adjustexercised its tocouncil his­trary, citythe
buildingsin order to remove lackingdistrict boundariestoric

theAccordingly, ruling bywe affirm the supe­significance.historical
court.rior

Affirmed.

All concurred.
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(BlairP.A.,Stebbins, & of Hanover C.Bradley, HarveyWood
Mudgefor the Arthur W. andorally), plaintiffsandthe briefWood on

Dingman.Vernon

(PaulJones, ofBowers Wise P.C.& ConcordMcSwiney, Semple,
plaintiffand for the Susanorally),on the briefSempleC.

Condodemetraky.

Concord, defendant,for the& of waivedSmithUpton, Sanders
argument.oralbrief and

BATCHELDER, MudgeJ. The Arthur and Vernonplaintiffs Ding-
inland Haverhill uponto a of North which theman are abutters tract

desires to an exist-owner, Condodemetraky, expandSusanplaintiff
and seek topark. Mudge Dingmanhome constrain themobileing

inexpansionthe isand that violation of the landassertdevelopment
inin Precinct ofpresently place the Haverhill Cor-use regulations

that the isthey expansion precluded byclaim den-Specifically,ner.
a usecommercial of the premisesand constitutessity requirements

under RSA 674:27. Aspecial exceptiona lesser issuenecessitating
pursued by that,claim inseparate Condodemetrakyis thebefore us

occupiedland isdensity, by rights-of-waythe includabledetermining
J.)(Morrill,Court theSuperior upheldin The deci-the calculation.

Adjustmentof of the Precinct of HaverhillZoningof the Boardsion
Corner, a to forissuing building permit Condodemetraky expansion

that thepark,home and ruled roadexisting rights-of-the mobileof
density followed,Thispurposes. appealbe included forway could

andreverse remand.and we
24,is not Onbackground complicated.The Novemberprocedural

1986, Condodemetraky Goal,from SunpurchasedSusan Inc. a 42.47-
inland located east of Route 10 theacre tract of Precinct of Haver-

purchase,hill At the time of acres of the propertyCorner. 5.5 were
mobile withpark, twenty-twoto a homedevoted units. Of the re-

land, 12.3 were to developmentacres unsuited due to soilmaining
and 2.5 acres of aslopes, pond.and consistedtypes

1986, HaverhillIn of Corner voted to adoptthe Precinct the emer-
inordinance set forth RSAtemporary zoning 674:24-30. Ongency

1987,10, Condodemetraky to theappliedDecember commissioners
a tobuilding permitthe for of constructprecinct twenty-of issuance
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sites, 28, 1987,two additional mobile home and on December she
to BoardPlanningthe Haverhill for subdivisionapplied approval of a

twenty-twothedevelopment comprisingcluster sites. The building
7, 1988,Februarywas on andpermit granted subdivision approval

16,Februarywas on 1988.granted
12, 1988,February DingmanOn Vernon appealed the commis-

Condodemetrakyissuance of the building permit.sioners’ This ap-
(ZBA).was to thepeal precinct zoning adjustmentmade board of

three members of the five-member ZBAOnly participated at the
674:33, III, thehearing. Under RSA concurring vote of ZBAthree

necessary anywas to reverse actionmembers taken theby commis-
asioners. two-voteDingman majorityobtained on each of objec-the

butby appeal,tions raised the failed to obtain the three votes
ZBArequired by unanimouslystatute. The voted that the pro-use

inposed requiredwas commercial nature and a special exception
674:27, but itunder RSA then waived the special exception

requirement.
Following appeal, Dingmandenial of his filed a motion for rehear-

and a like motion was filed Arthuring, by Mudge, another precinct
26, 1988,onhearing Aprilresident. At a held the ZBA denied the

in aspects, althoughmotions all it concluded that the surface area of
the roads beinterior should not included when calculating allowable
density.

filed an with theparty appealEach court.superior After a hearing
merits,on the the court issued its denyingorder requestthe of

Dingmanand that the ZBA’sMudge upholding of the building permit
had,be vacated. The court also ruled that ZBA however,the been in

iterror when determined that the area theoccupied by interior
roads should be deducted from the area available to meet density

and, case,in this ofrequirements aspect the granted Condo-
demetraky’s appeal.

Mudge Dingman argueand first that the trial court erred when it
upheld the ZBA’s determination that the original park,mobile home

acres,onsituated 5.5 was a pre-existing, nonconforming use. They
maintain that when the zoninginterim ordinance was adopted, the

toproperty conformed the density requirements of the ordinance.
We agree.

A byusenonconforming is defined the interim zoning ordinance as
land,a of building premise“use or which is not a permitted.”use

added).674:24, IVRSA At(emphasis the time enactmentof of the
ordinance, aCondodemetraky owned 42.47-acre tract of land. She
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acres werethat 14.8 of these unsuitableat trialevidenceintroduced
On thisdevelopable27.67 acres.leaving singledevelopment,for

twenty-twoa site mobile homeCondodemetrakytract, operated
a minimumrequired densityordinance ofzoningThe interimpark.

development acluster as matter ofper permittedsite andone acre
674:25, With than one of develop-III and XI. more acreRSAright.

site, withfully complied densitythepark require-theperable land
of ordinance.of enactment thement at the time

herCondodemetraky actuallymaintains that land consists
oflots, composed 5.5 acres with twenty-twoidentifiable oneof two

sites, other made ofuphome and the the remainingmobileexisting
acres, developable. This claim is inwhich 22.17 are basedof36.97

town taxed the home park separatelythat the mobileon the factpart
planand that apropertyof the subdivision wasfrom the remainder

and control inpollutionwater commissionby supplytheapproved
However, the town assesses theseparatelythe fact that exist­1971.

on the ofis conclusive issue whether theparkhome noting mobile
zoningfor purposes.one or two lots Robillardconstitutesproperty

(1980)477, 480, 1379,Hudson, 416120 N.H. A.2d 1381Townv. of
omitted).(citations Also, approval from the water supplysubdivision

onlycommission shows that Condodemetrakycontrolpollutionand
todesigned waterrequirements “protectwith Statecomplied sup­
prevent. . . topollutionto water and nuisances andpreventplies,

1990).hazards.” 485-A:1 and :29 (Supp.health See RSApotential
jurisdictionthe aapproval cannot defeat exclusive of planningSuch

of land under RSA 674:42.board over subdivisions

In plaintiffs Mudge Dingman’sto andresponse request, the
found, Ordinance,time of enactment ofcourt “At the the Zoningtrial

singleof lot forzoningthe consisted aProperty zoning purposes.”
lot,singleBecause constituted a it conformedpropertythe to the

ordinance,ofdensity requirements twenty-twothe with sites on
land,developable27.67 acres and there was noof nonconforming

use.
in thelacking CondodemetrakyThe critical element claim is any
ofgeographical identity the land theseparate encompassing existing

fact,was,remainingof land. It inand the one tract.park

On we will the trialappeal, uphold court’s findings and rul­
thethey unsupported byunless are evidence orings aerroneous as

Corp.of v. Town Conway, 431,matter law. Condos East 132 N.H.of
(1989).435, 1136, 1139566 A.2d Because we find no forbasis trialthe
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nonconformingthat there was a useruling property,court’s of the
(at lots,in theory)than that it consisted least ofother two and be-

specificallythe trial court ruled that the propertycause consisted of
lot, we reverse.singlea

Next, argueand thatMudge Dingman Condodemetraky re-was
a as aapply special exceptionto for commercial usequired under

in order to establish a second parkRSA 674:27 mobile home on the
premises. agree.We

16, 1988,meetingAt its on March the ZBA determined that
aCondodemetraky appliedshould have for special exception before

was issued. Afterbuilding makingthe thatpermit finding, the ZBA
requirement.the special exceptionthen waived The superior court

that, the ZBAcorrectly althoughruled has the authority to grant a
674:33, IY(under RSA itspecial exception cannot waive the require­

be v. Cray, 483, 487-88, 200ment that one obtained. Stone 89 N.H. A.
517, (1938); v. Manchester,521 see also Co. 76, 78,Shell Oil 101 N.H.

(1957).501, however,We disagree,133 A.2d 502 with the trial court’s
that no wasruling special exception required.

1990)RSA 674:32 identifies three(Supp. types of manufac­
(1)developments:tured housing housingmanufactured located on

(2)lots, (3)parks,individual manufactured andhousing manufac­
in onhousingtured located subdivisions individually owned lots. The

special exceptionstates: “No or special permitstatute shall be re­
housing (1)]for manufactured located onquired individual lots [type

(3)].manufactured subdivisionshousingor . . .”[type Id. Manufac­
are fromhousing parks clearlytured omitted the provision exempt­

housing specialmanufactured from theing exception requirement.
parksIt is that manufacturedapparent housing require special ex­

case,in of thisanalysis, the contextception theybecause represent
uses, from indistinguishedcommercial as the uses the first and third

categories.

Condodemetraky thatasserts the special exception re­
1990),quirement violates RSA 674:32 which(Supp. imposes an af­

firmative on toduty municipalities afford reasonable opportunities
However,for manufactured this courthousing. has held that a city

ordinance arequired special exceptionwhich for mobile home parks
not protectionswas violative of the anti-exclusion afforded to manu­

674:32,factured under the version ofhousing 1986 RSA which does
differ from the current of the fornot version statute purposes of our

Jensen’s, Dover,analysis City 761,here. Inc. v. 130 766-68,N.H.of
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(1988). innoted Jensen’s that277, We “[m]uni-A.2d 280-82597
imposesole discretion to reasonablethegrantedhave beencipalities

statute,enabling uponof the therestrictions, within the limitations
768,Id. 547 A.2d at 281. Ac-home atparks.”of mobiledevelopment

wasCondodemetraky required tothat plaintiffwe holdcordingly,
her manufacturedexpand housingtoexceptionspecialfor aapply

theruling contrary.court’s tothe trialand we reversepark,

claim in­Condodemetraky’s concerningrespect toWith
inrights-of-way determiningof the den­surface areaof theclusion

“Inposition.find be the better-reasonedwhat we towesity, adopt
streets,lots, in orpubliccontained pri­size of landthecomputing

Ziegler,E. Rath­vate, to lot is excluded.” 3access thegivewhich
PlanningZoningkopf’s (4th 1990);§ 34.04and ed.The Law of

Association, v.Inc.Property BarnegatOwnersalso Loveladiessee
491, 503, 417, 424Co., Inc., 60 159 A.2dSuper.N.J.City Service

to the(1960). superiorwe reverse and remand court forAccordingly,
as bemay required.with this opinionconsistentsuch action

Reversed and remanded.

All concurred.
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