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of the failstaylift the execution should defendant to comply with its
orders.

next consider the contentionplaintiff’s rightsWe that its to pro-
the Federalprocesscedural due under Constitution were violated.

(notice67, (1972)Shevin,See Fuentes v. 407 80U.S. and an oppor-
to be must be atgrantedheard a time intunity meaningful and a

manner). that,Plaintiff asserts sincemeaningful the notice of hear-
oning hearingstated that the was “Defendant’s toMotion Stay Exe-

cution,” the was informed theplaintiff weeklynot that payment issue
disagree.also be Wewould addressed.

objection toplaintiff’sThe defendant’s motion addressed
stayboth the for of execution therequest and forrequest weekly

court notified ofpayments. plaintiffThe thesuperior hearing on the
motion, only appearedand the not atplaintiff the hearing, but ar­

the merits of both defendant’s forgued request stay of execution and
for Therequest payments. plaintiff’shis claim thatperiodic it was

isdue without merit.procedural processdenied

Affirmed.

All concurred.
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(Peter Beeson,Arnold, attorney generalP. G. senior assist-John
brief, Amy Vorenberg,and at-attorney on the assistantgeneral,ant

the State.orally), fortorney general,

defender, Concord,ofDuggan, appellateE. chief briefbyJames
orally, for the defendant.and

JOHNSON, wasJ. convicted of to com-conspiracyThe defendant
murder, a trial in thejuryafterdegree Superiormit first Court

J.). 629:3; In(Nadeau, RSA RSA 630:l-a. this theappeal, defendant
in allowingthat the trial court erred testimony regardingasserts

and co-conspirator, Gibney.made his wife Tina Webystatements
affirm.

(the2, 1989,on March Dennis in-approximately p.m.At 3 Brown
was byvictim of left a friend atconspiracy)tended the his mother’s

there,in resided withalongRochester. Brownhouse his mother and
sister,niece, daughter Gibney.the of his Tina Tina Gibneyhis lived

husband, defendant,with her the Vincent Gibney.elsewhere
Tinaarranged GibneyIt had been thatpreviously would meet

and himBrown at their mother’s house then drive to Dover for an
arrival, however,with his On Brown’slawyer. Tina Gib-appointment

himinformed that the defendant would instead himney drive to
left,theDover. Before Brown and defendant Brown’s friend ob-

GibneyTina the defendantgiving money.served some
route, Brown,the alcoholic,En defendant told a confirmed that he

and that have a fewmoney, suggestedhad some inthey drinks while
Dover,intheyWhen arrived went to hisDover. Brown appointment,

attorney immediatelyhis not Brownbut was available. then went to
him,bar,a where the was forwaitingdefendant and had a beer.
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and the defendant then went to theBrown American Legion where
Brown two rumpurchasedthe defendant and cokes before Brown

attorney.returned to his Aftersee Brown’s appointment, the defend-
ant to him drinks at variousbuycontinued drinking establishments.

defendant that BrownSignificantly, suggestedthe ahave tequila
with drink. Brownchaser each testified that the defendant knew

thatprevious experience tequilafrom had a potentparticularly ef-
occasion, thefect on him. On this combined effects of tequilathe and
Brown, time,over toother alcohol caused become so intoxicated that

he testified he “flat-out blanked out.”that Brown had no further rec-
untilof the after theeveningollection defendant’s arrest several

hours later.
Meanwhile, GibneyTina tried to enlist the aid of Michael Pet-

tibone, defendant,ofa friend the to secure an “eight-ball” of cocaine.
made that the cocaine was toShe it clear be used to kill Brown. She

that this toexplained necessary protectto Pettibone was her daugh-
from violenceter and mother threatened by Brown. She told Pet-

that defendant was out gettingtibone the Brown drunk so that “it
agreed cocaine,findwill be easier.” Pettibone to the but never actu-

to Afterdo so. several madeally attempted trips pretexton the of
cocaine, herlooking for Pettibone told that he had been unable to

moneyreturned the shepurchase any, givenand had him. She asked
him to call later. At this point,her Pettibone went to police.the He

Tina Gibney Station,twice called from the Rochester Police and
her, defendant,toeventually join the andagreed Brown at the

Rochester Moose Club.
The aequipped Pettibone with transmitter. Anpolice unofficial

thetranscript tape recording resultingof the of transmissions was
by transcriptthe This was provided jury,made State. to the in addi-

themselves, quotetion to the and we it intapes from recounting the
subsequent events.

defendant, Tinajoined Gibney,Pettibone the and Brown at the
p.m.Moose Club at 9:00 At thisapproximately point, Brown was

intoxicated, “fine,”highly the defendant was and Tina Gibney was
drinking only subjectsoda. Pettibone broached the of the conspiracy
with the defendant:

Well,PETTIBONE:“MICHAEL Tina said there was a
Dennis,withproblem then.

GIBNEY: Yup.VINCENT
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mightguys need someYouPETTIBONE:MICHAEL
help evening and shethis

the car.”wanted
started this conversationthat when hetestifiedPettiboneAt trial

wasn’tto know. Hedefendant, defendant “seemedthewith the
surprised.”

Gibney.with Tina The essencea conversationthen hadPettibone
Brown,victim, ex-intended hadwas that thethis conversationof

Gibney’sfight Tinapressed the defendant becausewithtoa desire
defendant, ratherdaughter mother and thelive with herwanted to

Gibney’sarrangementlivingpresent with Tinaherthan continue
deadly ofusesoon turned toThe discussionBrown.mother and

force:
fightWell, withif he wants to“TINA GIBNEY:

Vince, himwe take somewhere
(inau-fighttheyand and ....

dible) get a.... hit with rock
something.or

permanent.Yeah, awfulPETTIBONE: that’sMICHAEL
permanent.know, IfYou that’s

him and he falls andVincehits
his head on a rock . . . .”hits

agreedGibneyTina and Pettiboneconversationin the sameLater
“fight”place to occurwouldbe at the Rochesterfor thethat the best

(the They beganfairgrounds).Fairgrounds wasthen to discuss who
followingFinally,in vehicles. the ex-and whatthe sceneto drive to

Gibneychange Tina and Pettibone were not dis-thatleft little doubt
fight fairgrounds.cussing themere ata

goYoucan and talk to Vince.GIBNEY:“TINA
scary talkingIt’s a little aboutPETTIBONE:MICHAEL

killing people.
gonna my[Brown]He’s killTINA GIBNEY:

daughter, he told me he was
tonight.

just fightPETTIBONE: ... And then a andMICHAEL
then falls down and if hehe

head,hit hisdoesn’t what are
going Dropwe to do? a rock on

him?
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Maybe.TINA GIBNEY:
Okay.PETTIBONE:MICHAEL
I’mTINA sure canGIBNEY: we do both.

MICHAEL PETTIBONE: Permanent.”

wentPettibone then to the defendant and discussed the oflogistics
the him:plan with

GIBNEY: Watch him“VINCENT [apparently
Brown], he’s hammered.

Gibney]PETTIBONE: She’s [TinaMICHAEL togoing
drive my car to the fair-
grounds. You’re going to take
your truck to the fairgrounds.”

Pettibone the defendant continuedand to discuss the asplans
follows:

you’re“MICHAEL PETTIBONE: So all’s going to isdo
beat the f— ofout him.
IfGIBNEY: happens.VINCENT that’s what
Okay.PETTIBONE:MICHAEL
I to,VINCENT GIBNEY: don’t want ifbut that
should Tinahappen. told me
one thing and she told me an-
other she’sthing always f—

(unintelli-ing something . . .
gible) ... wrong place and the

(unintelli-time ....wrong
if Igible) .... had a ingf—

eight ball of cocaine I’d shoot
him up ... (unintelligible)....
nobody would know nothing
. . . (unintelligible).

MICHAEL PETTIBONE: Yeah. permanent,That’s awful
See,too. I went out looking.

That’s what she asked me for
was an eight-ball and she gave
me money it.for Couldn’t find
nothing.
HutVINCENT GIBNEY: probablywould have
some, but he would’t [sic] sell
it to me.
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No, no.PETTIBONE:MICHAEL
He had none?GIBNEY:VINCENT

Yeah,out of that. heNo. He’sPETTIBONE:MICHAEL
Ido that no more. knowdon’t

.placeone know one . .place,

John?Is thatGIBNEY:VINCENT

PETTIBONE: Yeah.MICHAEL

it.He said Hut didGIBNEY:VINCENT
mean,I peopleNo. No. arePETTIBONE:MICHAEL

him.trying to bust That’s a
crock of sh—. That’s a crock of

No, everything verysh—. is
in Ihot Rochester. went

Iand looked. Thoughtaround
had an seen someopening,

nothing,sh- there was
garbage.

Tina?GIBNEY:VINCENT

youthink to doought goPETTIBONE: StillMICHAEL
fairgrounds.it at the She’s got

gotto drive the car. She’s to
mydrive wagon.”

and theGibneyPettibone left Tina defendant aloneSubsequently,
them,rejoining the toldShortly after defendantperiod.for a brief

drink, get going. youwe We’ll takeyour gotta“FinishPettibone:
I respondedI’ll what do.” Pettibone that he wasgottahome and do

them.withgoing
Pettibone, Brown, and the left MooseGibney,Tina defendant the

in two vehicles. The defendant and Brownfairgroundsfor theClub
Brownby by pointin truck driven the defendant. was thiswere a

Gibney beingTina remarked while Brown wasonly barely conscious.
inginto truck that too drunk to Pettibonefight.”“[h]e’stheput f—

by Gibney.in a car driven Tina The continued tobeing policewas
conversation, which went as follows:monitor their

In andPETTIBONE: Yeah. out. It doesn’t“MICHAEL
look, mean,I I didn’t think

reallyVince understood what
was going on. He didn’t act
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reallylike he thought wasthis
a situation.killing
Oh, that,TINA GIBNEY: he knew but see what
he dowanted to was get the

ing coke and shoot him up.f—
(unintel-Now he’s nervous ...
(unintel-ligible) maybe... ...

. .ligible) . smash his head.
is,: Yeah.PETTIBONE: The thingMICHAEL every-

thing’s permanent.
I knowTINA GIBNEY: ....
Yeah,: it,PETTIBONE: and startyouMICHAEL you
don’t back down.
I’mTINA GIBNEY: not togoing go watch. I
can’t Istay, okay? can’t ingf—

watch,sit there and
(unintelligible).
IPETTIBONE wish I’d a gotMICHAEL able to—been

some aget coke and Ineedle.
couldn’t a needle;done the I
wouldn’t a know how to do a
needle.

TINA GIBNEY: Vince does.
IsMICHAEL PETTIBONE he all right?

TINA (Unintelligible)GIBNEY: .... fight.
Yeah.MICHAEL PETTIBONE

TINA VinceGIBNEY: starts .... Ifight. don’t
care about who does Iit. want
it done so neverhe’s going to
wake up again.

permanent.”MICHAEL PETTIBONE: That’s

inFinally, Gibney goalTina stated her no uncertain terms:

I“TINA want himGIBNEY: dead.”

theUpon the fourreaching fairgrounds, apprehendedwere theby
Rochester police.

The was for conspiracydefendant indicted to commit first degree
guilty conspiracymurder. A is of underperson 629:3,1, if,RSA “with

by committed,a that a crime defined statutepurpose be agreeshe
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suchor cause the commission ofto commitpersonsor morewith one
of inconspiratorsone thebycommittedcrime, an overt act isand

Two acts in theovert furtherance ofconspiracy.”of thefurtherance
first, Gibneythat Tinain the indictment:allegedwereconspiracy

injected“to be into Dennisto cocaineobtaingave Pettibone $250
Gibneysthe rendered Dennis BrownafterGibneysthebyBrown

intoxicated”;him sec-getting andinjection bytheresistunable to
the getBrown to Moose Club “tobroughtond, the defendantthat

testimonytrial, regard-offeredprosecutiontheAthim intoxicated.”
Gibney; objected to thisby the defendantmade Tinastatementsing

asbeingas admissible the state-and nothearsayastestimony being
wasRuling independ-that there sufficientco-conspirator.of ament

in the theparticipation conspiracy,the defendant’sent evidence of
801(d)(2)(E)Ruleto be admissible undertestimonythecourt found

Evidence, which aprovidesRules of thatNew Hampshireof the
“aagainstif a ispartyit is offered andhearsayis notstatement
inof a the andduring courseby co-conspirator partyastatement

conspiracy.”of thefurtherance
testimony to underthat for be admissibleassertsThe defendant

hearsay rule, the mustto the State“exception”co-conspiratorthe
tohearsay soughtof the admit-show, independent beusing evidence

atmember of the the time ofted, conspiracywas athat the defendant
The defendant in thisarguesstatement. thatco-conspirator’sthe

wasindependentis evidence to show that hethere insufficientcase
Accordingly, the defendant that theconspiracy.of the maintainspart

of Tina wasGibneythe statements inadmissibletestimony regarding
Wehearsay. disagree.

correctlyThe states the test that this court em­defendant
determining co-conspiratorin the of theapplicability excep­ployed

to 1985 ofhearsayto the rule the the Newprior adoptiontion
Gilbert, 305,InRules of Evidence. State v. 121 429N.H.Hampshire

(1981), held byA.2d 323 we that “out-of-court statements co-conspir­
ators are admissible as to the ruleexceptions hearsay ‘when [the

ofpendencystatements made the the criminalduringare] enterprise
in asobject,and furtherance of the criminal as the oflong existence

independentconspiracy sufficiently proved bythe is evidence.’” Id.
311, 790, 793-94,Colby,at 429 A.2d at 328 State v. 116 N.H.(quoting

(1976)).587, proof primaThe is that of arequired368 A.2d 590 facie
794,atColby,v. 368 A.2d at 591.supra “Independentcase. State

which isanyis evidence otherwise admissible.evidence” See United
(2d 1979).603,Valencia,v. Cambindo 609 F.2d 635 n.24States Cir.
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urges adoptus to theThe State United States Supreme
801(d)(2)(E)of Rule of theinterpretationCourt’s Federal Rules of

States,In v. 483Bourjaily (1987),Evidence. United 171U.S. the
“mayCourt held that trial courts examine the hearsay statements

into whethersought determiningbe admitted” there is sufficient
801(d)(2)(E).Ruleevidence of a under Id.conspiracy at 181. Apply­

infederal this case woulding the haveinterpretation permitted the
trial all Tina Gibney’scourt to consider of otherwise inadmissible

inhearsay decidingstatements whether there was a andconspiracy
whether, therefore, those same statements were admissible evi­into

However, because we hold the toconspiracydence. beenhave suffi­
proved by independentthe evidenceciently produced State,theby

801(d)(2)(E)we decline to consider whether Rule of the New Hamp­
shire Rules of Evidence is inconsistent with Gilbert and whether the
rule be as the ininterpretedshould State suggests accordance with
Bourjaily.

A substantial amount of independent circumstantial im-evidence
in killplicated conspiracy injectionthe defendant a to byBrown of a

lethal dose of cocaine. Most is thedamaging defendant’s statement
to I cocaine,Pettibone that: “If had a ing eight-ball of I’d shootf—
him up . . . would knownobody nothing.”[Brown] The defendant

inconcedes his brief that this “statement evidences a desire killto
Dennis Brown.” The defendant correctly asserts that de-“being

a Nevertheless,sirous is not a crime.”committingof crime findwe
statement,that is toit reasonable infer that this intaken context

with produced bythe other evidence the below,State as set forth
back a prior agreementrelates to between the defendant and his
killwife to Dennis Brown.

The defendant’s stated todesire “shoot him up” beshould
ofagainstviewed the following background independent evidence.

First, Pettibone Tina Gibneytestified that had asked him to procure
(the “works”)and thecocaine instrumentalities injection,for and

that himgiven moneyshe had to that end. Tina Gibney’s request is
is, definition,itindependent byevidence because not hearsay. Hear­

say is an out-of-court statement offered proveto the truth of the
801(c).Ev.matter asserted. N.H. R. Because requests and com­

facts, they cannot hearsay.mands do not assert be See United States
(6thGibson, 825, Cir.), denied,v. 675 F.2d 834 cert. 459 U.S. 972

(1982).
Second, GibneyTina thesupplied money.defendant with The de-

Brown,immediately alcoholic,fendant told a known that he would
drinks Brown inpurchase for Dover. The defendant thatsuggested
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particularly potenttequila, he knew had a effectwhichBrown drink
girltestimony from Pettibone’swas additionalThereon Brown.

go drinkingto withlike husband outdid not herthat Tinafriend
previ-had seldomthat the defendantBrown, testifiedand Brown

ously Third, defendant, who remained so-purchased thehim drinks.
broughtout,” later Brown to“blankedintended victimwhile theber

gathered conspirators himwould haveClub, where theMoosethe
control.under their

regretexpressed his that nothe didFourth, the defendantafter
up,”[Brown]“eight-ball himto Pet-... shootof cocainehave the

(Pet-Gibney givenTina himthat hadthe defendantinformedtibone
tibone) any.money procure cocaine, he failed to findbut that hadto

surprisinggave that this was a revela-no indicationThe defendant
possiblequestioned as to other sources ofInstead, Pettibonehetion.

supplierpossible would sell to thea defendant.whethercocaine and
willingnessexpression engage inof a to aFifth, the defendant’s

givencharade,fight a tran-was more than that theBrown littlewith
virtuallyscript to walkthat Brown was unable or talk.indicates

completely helplessthe almostSixth, then drovethe defendant
expressedfairgrounds. Seventh, the defendant to Pet-Brown to the

gottaI“I’ll do.”that do whattibone
killingrefer to a method of other than thatthese eventsSome of

original plan bycharged indictment, as the wasin frustratedthe
conspirators.beyond theyHowever,of thethe controlcircumstances

origi-evidence of the defendant’sconstitute relevant circumstantial
agreement Gruber,to kill Brown. v.with wife See State 132nal his

(1989).156,83, 93, A.2d 162N.H. 562

independent above,describedthe evidence and theGiven
therefrom, we find that the State met its bur­reasonable inferences

primamaking a case that the defendant hisand wifeden of facie
conspired Therefore,Brown.to take the life of Dennis we hold that

admitting testimony regardinginthe trial did not err Tinacourt
non-hearsayGibney’s because those statements are un­statements

801(d)(2)(E) Hampshirethe New Rules ofder Rule of Evidence.

Affirmed.
All concurred.


