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MCA, questionnever considered theCityfor thetheshe worked
em-the termination of her MCAin 1975 betweenperiodthewhether

the highwayof withemploymentherbeginningand theployment
Accordingly, wecity employment.a inbreakconstituteddepartment

to returnwith directions thesuperiorthe courtthe case toremand
afor determination of thiscommitteecity’sthe personnelcase to

issue.factual
that its pre-contributory re-City’s positionmindful theWe are of

Cityon thefinancial burden andsystem considerableplacestirement
However,thistherefore, impact.to alleviate thehas, been altered

City justificationthe ais notplaces uponwhich this programburden
has,ifa worker that aftercity personits todenyingfor benefits

service,of earned them.twenty years

Reversed and remanded.

All concurred.
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Dorr,Hale and of Boston,Manchester and of Massachusetts
(.Joan A. Lukey and Richard V. brief,Wiebusch on the and Ms.
Lukey orally), for the plaintiff.

P.A.,Orr and Reno of (BradfordConcord W. Kuster and Lisa
Snow brief,Wade on jointthe defendants’ Mr.and orallyKuster for
all defendants), Ferraro,for defendants Thomas Card,J. Dennis J.
and Concord P.A.Urology

Starr, Peters, (MarcWadleigh, Chiesa,Dunn & of Manchester R.
jointScheer brief),on the defendants’ for defendant R.Howard

Usitalo.

Soden, (RobertSulloway & ofHollis Concord J. Lanney on the
brief),defendants’ joint for defendant Concord Inc.Hospital,
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P.A., of ManchesterMcLane, & MiddletonGraf, Raulerson
brief),the briefFairclough byA. onFelmlyW. and Judith{Bruce

Association, cur-as amicusLawyersHampshire Trialfor the New
iae.

TracyL. andSoden, Gross{Martinof ConcordHollis &Sulloway
Af-forfor New Coalitionbrief), HampshirebriefbyHill on theD.

Protection, curiae.as amicusInsurance& Availablefordable

therulingwithout fromJOHNSON, interlocutory transferJ. On
9,{Manias, J.), Rule theto CourtSupremepursuantSuperior Court

constitutionalitythe of RSAchallengesRory Brannigan,plaintiff,
for non-eco-1990), damageswhich limits recoverable(Supp.508:4-d

$875,000. superiorThe courtinjuryin action topersonalloss anomic
transfer, questions:the followingand we accepted,forapproved

“(1) Plaintiff’s equal protectionthe violate theDoes statute
I, 12Article of the Newbyas Partguaranteedrights

Constitution?Hampshire
(2) toPlaintiff’s duerightthe violate thestatuteDoes

I,by Part Article 14 oflawprocess guaranteedof the as
HampshireNew Constitution?the

I,(3) 20 thePart Article of Newthe violateDoes statute
guaranteeswhich the PlaintiffConstitutionHampshire

ofto measure and extent hisan have theopportunity
by juryand awarded verdict?”determineddamages

1990) equalviolates the protec-that RSA 508:4-d (Supp.We conclude
Constitution; we therefore do not ad-of the Stateprovisionstion

(2) (3).andquestions numbereddress
a of medicalalleged improperthis as resultBrannigan brings case

Julyhim the June andby duringrendered to defendantstreatment
ondeclaratory damagesa andjudgmentof 1987. filed forpetitionHe

and6, physicalhe suffered extreme1989, thatallegingNovember
grossnegligence,a of the defendants’injuriesemotional as result

Moreover, thatconduct. he askedwillful and wantonandnegligence,
1990) A trial hasunconstitutional.be declared(Supp.508:4-dRSA

wethe of the defendants’ andculpability,held on issueyetnot been
However,in this wejury’sa verdict case.position predictin no toare

that, extraordinarythe charactergivenpossibilitytheacknowledge
injuries, jury finding Brannigan mighta forBrannigan’s allegedof

$875,000in of thedamageshim excess statu-non-economicaward
aundoubtedlyissue will haveof thiscap. Because resolutiontory
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parties’on the evaluation of this case for purposessubstantial effect
settlement, to exercise our discretion to acceptwe determined thisof

interlocutory transfer.
of this transfer us to revisitDisposition interlocutory requires

Maurer, 925, (1980), inN.H. 424 which wev. 120 A.2d 825Carson
in$250,000 damages malpracticea on non-economic medicalcapheld

Hampshire equal protec-cases violative of the New Constitution’s
941-43, BranniganId. at 424 A.2d at 836-38.guarantees. arguestion

defendants,is of this case. The on thedispositivethat Carson other
(1)hand, that this case isargue distinguishable from Carson because

Carson,the here is three and one-half times as as incap high capthe
(2) applied onlyand the Carson statute to medical claim-malpractice

1990)ants, whereas RSA 508:4-d to all(Supp. applies personal injury
claimants. The New Hampshire Coalition for Affordable & Available

(the Coalition),Insurance Protection as inwriting amicus curiae
support upholding constitutionalityof the of RSA (Supp.508:4-d
1990), in its brief that “Carson’sargues legal antecedents are ques-

unsound,”tionable and its scholarship apparentlyand urges us to
overrule that decision. We withagree Brannigan that Carson is com-
pelling authority in this case.

We are persuaded that the of judicialdoctrine deference to
precedent, decisis,stare controls our indecision this case. This doc­
trine “is essential if case-by-case judicial is todecision-making be

law,reconciled with the ofprinciple the rule of for when governing
standardslegal case,are to inopen everyrevision deciding cases

a judicial will,becomes mere exercise of with arbitrary and un­
predictable results.” v.Thornburgh American College Obstetri­of
cians, (1986)747, (White, J.,476 U.S. 786-87 Itdissenting). “is a
doctrine that demands inrespect a society governed by the rule of

Health,law.” Akron v. Akron ReproductiveCenter 416,462 U.S.for
(1983).420 not on aAlthough binding question,constitutional the

doctrine of stare (1)decisis is compelling when the earlier case: was
(2)joined by court;a strong majority of the has been “repeatedly

and consistently ... accepted applied”and by the court that decided
(3)it; and was “considered with special care.” Id. at 420 n.1.

Carson awas unanimous decision and has been repeatedly and
consistently See,andaccepted applied by this court. e.g., City of

Co.,Dover v. Imperial 109, 116,Cas. & Indemn. N.H.133 575 A.2d
1280, (1990); Farrel,1284 Stewart v. 458, 462,131 N.H. 554 A.2d
1286, 1288 (1989); Hodgdon v. 366,WeeksMem. Hosp., 128 N.H. 368-­
69, 1199, (1986);515 A.2d 1200-01 Bresnahan,v.Coffey 127 N.H.
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(1986); Justices,310, 126 N.H.687, 693, OpinionA.2d 314506 theof
Brosseau, 184,1182, 1186 (1985); v. 124 N.H.559, 493 State554, A.2d

(1983) Batchelder, JJ.,and concur­197, 869, (Douglas877470 A.2d
Sears, Co., 512, 524-27,N.H.Roebuck & 123Heath v.ring specially);

Prod's,(1983); EdgarInc. v.288, Clay294-95 Henderson464 A.2d
801, 174, (1982);Assoc's, Inc., 800, 175122 N.H. 451 A.2dWood &

521, 522,122 N.H. 446 A.2dCorp.,FurnitureArsenault v. Abbott
(1982). Moreover, jurisdictionsother have1174, courts from1175

See, v.e.g., Trujillo City Albuquer­approval.withcited Carson of
(N.M. 1990) (classification571, of tort victims798 P.2d 576-78que,

scrutiny);under middle-tierequal protectionviolative of Stateheld
1358,N.E.2d 1363482Community Hospital,v. SuburbanDuren

1985)(Ohio violative ofdamages cap equal(holding generalCom. Pl.
States,scrutiny);minimum Lucas v. United 757underprotection

(Tex. 1988)687, damageson non-economic held vio­(cap692S.W.2d
Carson);quoting Con­provisions,lative of State courts”“open

(Utah 1989)348,P.2d 354775University Hospital,demarin v.
impingingof on toscrutiny legislation rightmiddle-tier(favoring

injuries).for causednegligentlyrecover
Carson, of the New Re-twenty-two pages Hampshirespanning

It after con-with care.” was decidedspecialwas “consideredports,
law onewritten of nine firms andargumentsthe oral andsidering

se, of werelegal analysesand the Carsonappearing proindividual
will reviewcarefully.and We the substance ofperformedconsidered

in in of the Coalition’s assertion that “Car-opinion depth, lightthe
and its un-scholarshipantecedents arelegal questionableson’s

sound.”
in severalpresented challengesThe Carson to RSAplaintiffs

1979), inpackagea “tort reform” intendedchapter (Supp. part507-C
the ofimprove availability adequateto insurance rates andstabilize

insurance; Carson, 930-31, 941, 424120 N.H. at A.2d at 829-­liability
30, theupon plaintiffs’that theNoting legislation impinged836.

that,heldinjuries,for wepersonalto be indemnifiedright
not a ‘funda­injuriesfor ispersonalthe to recover“[although right

right.”an substantiveimportantit is neverthelessright,’mental
931-32, ofCarson, prin­424 A.2d at 830. This statement120 N.H. at

undeniably impres­a of firstIt was caseis the heart of Carson.ciple
however, we cannot find fault with it. Thefor New Hampshire;sion

in jurisdictions,other see Briscoe Co. v.adoptedhad beenprinciple
493, 500, 687, (1974);327 A.2d 690 Hunter v.Super.130 N.J.Rutgers,

Dist., 810, 814, 845,85 Wash. 2d 539 P.2d 848North Mason School
(1975).
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forright per­concluded in that the to recoverCarsonHaving
thatis an substantive we decided “theinjuries important right,sonal

[tjherein sufficiently important requireto thatrights [were]involved
subjectedrights rig­on those be to a moreimposedthe restrictions

allowed the rationaljudicial scrutinyorous than under basis test.”
Carson, 932,N.H. at 424 A.2d at 830. we can find no errorAgain,120
in that holding.

Carson,In the to appliedwe articulated standard be when a
ainterfering person’s rightstatute created classifications with to re­

reasonable,cover; arbitrary,the classifications “‘must be not and
of aground havingmust rest some difference fair and substan­upon

inobject legislation,’ satisfytial relation the of the order toto State
Carson, 932,N.H. 424equal protection guarantees.” 120 at A.2d at

(citations omitted) in831 the This standard was(emphasis original).
adesigned to “morespecifically perform rigorous judicial scrutiny.”

The defendants and the assert that the inCoalition cases cited
inCarson of this insupport “middle-tier” standard fact used the

“fair and substantial relation” whilelanguage minimumperforming
scrutiny statutoryof classifications. The defendants thatsuggest the
“new” in actuallystandard articulated Carson was the minimumold

test,scrutiny rational relation and that therefore we should apply
only minimum inscrutiny our determination of RSA 508:4-d’s consti­

Coalition, hand,tutionality. The the otheron apparently argues for
an inof Carson faceoverruling “questionablethe of these anteced­
ents” and “unsound Wescholarship.” reject these positions. None of
the four cited incases Carson theby support of middle-tier standard

minimum, middle-tier,indicated whether it was a oremploying strict
scrutiny Allstandard. of simplythem used the “fair and substantial
relation” standard labelingwithout it. F.S. RoysterSee Co.v.Guano
Virginia, 412, (1920);253 U.S. Scoville,415 State 161,v. 113 N.H.
163, 366, (1973); Manchester,304 A.2d 369 388,Allen v. 99 N.H. 390-­
91, 817, (1955);111 Moore, 16, 22,A.2d 819 State v. 91 N.H. 13 A.2d
143, (1940).148 it isAlthough admittedly difficultas to assume that
these cases aapplied scrutinymiddle-tier standard itas is to assume

they standard,that a minimumapplied scrutiny we inplainly stated
Carson wethat intended to employ less than strict scrutiny, but

judicial“more rigorous scrutiny than allowed under the rational
Carson,basis 931-32,test.” 120 N.H. at 424 A.2d at 830 (emphasis

added). This onlycan mean that we “reasonable,intended the words
not and “fair andarbitrary” substantial relation” to be a middle-tier
scrutiny standard. Our havecases thisreflected inunderstanding
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See, Dover, 121-23,133 N.H. ate.g., CityCarson.the sinceyears of
(Souter JJ., inacknowledging dis­Thayer,and575 A.2d at 1287-88

subject scrutiny);to middle-tier State v.to recoverrightsent that
(1986)314, 1133, 1136309, (labelingA.2d Car­128 N.H. 512Deflorio,

test).tier”as “the so-called middleson standard

thatrequirementon the the classifica­next elaboratedWe
reasonable, it in of aarbitrary,” phrasingnot terms“must betions

justifiedstatute can be asmalpractice“Whether thebalancing test:
public dependsin furtherance of the interesta measurereasonable

to beprivate rights sought imposedthe restriction ofwhetherupon
the to be conferredoutweighs soughtthat it benefitsis not so serious

Carson, 933, 424 at 831.120 N.H. at A.2dupon general public.”the
standard, andthe thisquestionthe defendants nor CoalitionNeither

with it.we find no faultlikewise
case,in thethe standards involvedlegalthe discussion ofEnding

context,in middle-tier we assumein that theexplainedwe Carson
and so defer to theproper, legisla-the isobject legislationthat the of

Thus,factual Id. we concluded thatreviewing findings.itsture when
(1)the court were: “whether the stat-two beforeonly questionsthe

to this legitimate legislativea fair and substantial relationute has
(2) “whether it unreasonable restrictions onobjective;” imposesand

933,Carson, at 424 A.2d at120 N.H. 832.rights.”private

merelythat we service” to theargues paid “lipThe Coalition
findings, disregardedto andjudicial legislativeof deferenceconcept

ain that statute did not bearour determination thelegislaturethe
object of the Seelegislation.and relation” to the“fair substantial

(Souter122-23,Dover, A.2d at 1288 and133 N.H. at 575City of
context, however,InJJ., the middle-tier theThayer, dissenting).

deference are those relat­greatentitled toonly legislative findings
If a court were to defer to a legis­to of theing object legislation.the

“fairthe statute bore a and substantialfindingslature’s that
it would be itsobject legislation, abdicatingto the of therelation”

that this is a at­power properlyrole. notejudicial simply“[W]e
branch ofjudicial legislative government.”to the and not thetached

States, 691.757 atLucas v. United S.W.2d
Carson,in welaw to be useddetermining appropriateAfter the

held$250,000 damages.non-economic Wecapit to the onapplied
test for twofailed the “fair and substantial relation”that the statute

a‘“First, onlyawards constitute smallpaid-out damagereasons:
Second, im-premium primarycosts. and ofpart of total insurance

in ofdamagessuffer non-economic excessportance, few individuals
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(citation$250,000.’” Carson, 941,at 424 A.2d at 836 omit-120 N.H.
ted). individuals suffer non-economic damageseven fewerLogically,

$250,000.in$875,000in such damagesexcess of than suffer excess of
determination,inWe find this and neither the defendantsno error

itnor the that wasargue improper.Coalition
a to the rea-Finally, performed balancingCarson test determine

the statutory Noting capsonableness of classifications. that the dis-
withtinguished “‘between victims non-economic lossesmalpractice

$250,000that with egregiousexceed and those less non-economic
losses,’” held that and to im-simplywe is unfair unreasonable“[i]t

solelythe of the medicalpose supporting industry uponburden care
who are and inpersons severely injuredthose most therefore most

Carson, 941-42,120 N.H. 424 at 837need of at A.2dcompensation.”
omitted).(citations the latterarguesCoalition that theAlthough

a of this deferstatement indicates failure court to to find-legislative
above, a onlyas we have noted court need defer to theings, legisla-

object legislation proper.ture’s determination that the of the is
correctlyCarson held that statute failed the test.balancingthe

sum,In Carson withwas well-reasoned and “considered spe­
care,” court,cial the aproductwas of unanimous and has been “re­

. .peatedly consistently accepted applied” byand . and this court.
Akron, Thus,at462 U.S. 420 n.1. we hold that the of staredoctrine

indecisis our thiscontrols decision case. We address those ar­only
guments bymade the defendants and the thatCoalition are aimed at

us,theCarson from case before and todistinguishing per­decline
form a comprehensive protection analysis ofequal RSA 508:4-d

1990).(Supp.
The and thatdefendants the Coalition this case is distin-argue

1990)guishable from Carson the incapbecause RSA 508:4-d (Supp.
applies injuries,to of all personalvictims whereas the atstatute is-

in appliedsue toonlyCarson victims of medical malpractice. We
First,disagree. and most important, languagethe of Carson evinces

a rejection of the and not acap itself, merely concern that medical
malpractice subjectvictims were to a while other tortcap victims
were agreed plaintiffs’not. We with the contention that the cap “pre-

seriously injuredthe mostonlyclude[d] victims of negli-medical
gence from receiving compensationfull for injuries,”their and
focused on the distinction “‘between malpractice victims with non-

$250,000economic thatlosses andexceed[ed] those with less
Carson,egregious 941,non-economic 120losses.’” N.H. at 424 A.2d

(citations omitted).at 837
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that' “the to recoverMoreover, rightat the outsetwe stated
withoutright,”substantiveimportantis ... aninjuriespersonalfor

inju­injuries personalfrom othermalpracticemedicaldistinguishing
931-32, at In the follow­Carson, years424 A.2d 830.N.H. atries. 120

asthe Carson standardCarson, consistently interpretedwe haveing
Dover,injuries. See, Citye.g.,oftypes personalto allapplicable of

Sears,1284, 1287;116, 121, Heath v. RoebuckA.2d atN.H. at 575133
294; Prod's v.524-25, ClayA.2d at HendersonCo., at 464& 123 N.H.

Thus,801-02, at 175.Assoc's, N.H. at 451 A.2d122&Edgar Wood
this basis.ondistinguishedcannot beCarson

becausedistinguishableisalso that CarsonargueThe defendants
$875,000 highand one-half times as asis threecap ofdamagesthe

$875,000 assert, istheyin The$250,000 cap,at issue Carson.capthe
the of fewer tort claim-rightsit would burdenbecauseconstitutional

Thus,$250,000 argüedefendants that the bal-cap. theants than the
easilyin is more met here becausetest articulated Carsonancing

to be is not so se-sought imposed“the restriction of private rights
theuponto be conferredsoughtrious that it the benefitsoutweighs

933, 424 A.2d at weCarson, Again,120 N.H. at 831.general public.”
disagree.

$875,000affected aby capfewer would beAlthough plaintiffstort
un-$250,000, it to us even more “unfair andcapa of seemsbythan

the indus-supportingto the burden ofimpose [insurance]reasonable
severely injuredwho are [even more]thosetry solely upon persons

Carson,in need of 120compensation.”therefore [even more]and
Moreover,942, if424 at 837. the “fair and substantialN.H. at A.2d

“few individuals suffer non-relation” test could not be met because
941,$250,000,” Carson,in 120 N.H. ateconomic excess ofdamages

$875,000836,424 how a couldcapA.2d at we fail to understand of
test, would be af-meet the because even fewer individualssimply

theFinally, society, throughthe we note thatby higher cap.fected
courts, of aremedya to secure itself from the illsdevelopedhas

has a award.“run-away” jury imposed disproportionally highthat
inremittitur, exercised the ofremedyThat is to be sound discretion

Pomeroy, 407,trial court. Hanlon v. 102 N.H.the 157 A.2d 646
(1960).

1990)(Supp. herebyRSA 508:4-d is declared unconstitu­
tional. The case is remanded to the trial court.

Remanded.

All concurred.


