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andgeneral coverage,themerely policy’sto have concernedappears
reasonablythat Walter couldproof Stampoffered nothe defendants

inexceptions explicitlyit have excluded all listedhave understood to
the one at issue here.policy, includingthe written

Affirmed.
Horton, J., sit.did not
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(AlanP.A.,Law Alan Hall of Concord Hall on the briefOffices of
orally), Starr,and Peters,and Wadleigh, Chiesa,Dunn & of Man-

(Robert Jr.,chester E. Murphy, and Kathleen C. Peahl also on the
brief), for the appellant, Bow School District.

James F. Allmendinger, staff attorney, NEA-New Hampshire, of
Concord, by brief and orally, for the Bowrespondent, Education As-
sociation.

Ward,Barbara Bow,of by brief for New Hampshire School
Association,Nurses’ as amicus curiae.

Horton J. In (thethis appeal, the Bow School District “dis-
trict”) achallenges of theruling New Hampshire Public Employee

(the “PELRB”)Labor Relations Board granting the petition of the
Association, (theBow Education “association”)NEA-NH to modify

the Bow teachers’ bargaining unit to positioninclude the of school
nurse. For the follow,reasons that affirmwe the decision of the
PELRB.
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unit certified inbargainingBow teachers’ 1976 con-originalThe
Art,teachers . . . includingfull-time and half-timesisted of “[a]ll

Coordinator,Education,Music, Resource Center GuidancePhysical
Counselor, Health Specialist.” During negotia-Educational[and]

inagreement 1981 tobargaining supersedetions for a new collective
the'association to include schoolagreement, proposedthe original

however,in instead aparties, negotiated changenurses the unit. The
clause, statingin of the that the unit wouldlanguage recognitionthe

art,. . mu-including“full-time and half-time teachers .onlyinclude
counselor,sic, education, guidance speechmediaphysical generalist,

inemployed Againhealth educator thattherapist, capacity.”[and]
their differences on the issue of theincludingunable to resolve

nurse, in a “sidebar” not toparties 1982-signed agreementschool the
unit, theyof the and renewed thisbargainingseek modification

each until it was allowed to the end of theagreement year expire at.
30,school on June 1988.year1987

, 7, 1988, aOn October the association filed modification petition
to the ofseeking positionwith the PELRB add school nurse to the

unit. In its the association thatbargaining petition, asserted the bar-
unit be modified because thegaining ElementaryBow. Schoolshould

sidebar,in and thatactively engaged teaching agree-nurse thewas
of the unit expired.ment modification had The term ofpreventing

between the schoolbargaining agreementthe collective district and
end, however, 30, 1989;the did not until June aassociation subse-

quently negotiated bargaining agreement, runningcollective from
1,1989, 30,1992,June did not include theJuly through school nurse

in unit. The district submitted and a mo-bargaining exceptionsthe
intion to dismiss to the association’sopposition petition, arguing

in inclu-change necessitatingthat there was no circumstances the
unit,inof the school nurse the that there was nobargainingsion

community of interest between the school nurse and the present
unit,of and thatbargaining granting requestedmembers the the

modification would alter the terms of an collectiveexisting bargain-
18,anFollowing April 1989 the PELRBing agreement. hearing,

petition,the association’s the teachers’granted modifying bargain-
unit to include full-time and half-time teachers ..ing ..including“[a]ll

education,art, music, counselor,mediaphysical generalist, guidance
inhealth educator and nurse thatspeech therapist, employed capac-

alia,The school motion fority.” rehearing, arguing,district’s inter
that the PELRB’s decision was inconsistent with its own precedents,
was denied.
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sig-modificationobjectsthe school district to the as aappeal,On
PELRBdeparture decisionspreviousnificant and fromunexplained

allowinga rule of law school beasks us to formulate nurses toand
in if are en-bargaining only theyteachers’ units activelyincluded

in further thein a It thatteaching setting. arguesclassroomgaged
its that cir-changedPELRB failed to determinations thesupport

302.05,bycumstances PELRB Rule and the commu-recommended
theof interest the nurses and the other members ofnity between

which PELRB is directed toteachers’ unit the considerbargaining
273-A:8, I,under RSA exist.

a rule of to torequests bring uniformityThe district law
specifically, requirement maythis area: a that school nurses beonly

in the whenbargaining theyincluded teachers’ unit are en­actively
However,in we thatgaged teaching. unpersuadedare the inconsis­

alleged bytencies the district more therepresent anything than
PELRB’s exercising its toproperly responsibility ap­determine the

units,of and we find nopropriate composition bargaining compelling
to limit Inreason that discretion with a fixed rule. theAppeal of

368,University System Hampshire,New 131 N.H. 553 A.2d 770of
(1988), we PELRBheld that has the tothe discretion redetermine

374,composition 774;the of units. Id. atbargaining 553 A.2d at see
#21, 97, (1985)Appeal 95, 112,126also SAU N.H. 489 A.2d 113of

(the PELRB subjecthas jurisdictionbroad matter to determine and
certify bargaining units and to enforce the ofprovisions the Public

Act);Employee Labor Relations Appeal the University System ofof
N.H., (1980) (the853,120 424854, 194, 195N.H. A.2d legislature has
vested the PELRB with primary to determineauthority appropriate

units).bargaining Although the decisions of the PELRB are subject
review,to our we substantialaccord deference to its findings factof

in matters,collective bargaining themdeeming presumptively lawful
reasonable,and and onplacing partythe theappealing ofburden

thatproving the PELRB’s determination was un­unreasonable or
just. Appeal University System N.H., 370,N.H. at131 A.2d553of of

772; Appeal 854,at University System, N.H.120 at 424 atA.2dof
195-96. Recognizing area,the PELRB’s inexpertise this we have

to policyadhered a of itsreversing onlydecision when we hasfind it
abused its ingrossly discretion amaking bargaining unit redeter­

Appealmination. See White Bd.,RegionalMts. School 125 N.H.of
790, 794, (1984).1042,485 A.2d 1046 If the PELRB’s decision repre­

a 273-A:8,sents reasonable interpretation I,of RSA and a reason­
applicationable of that case,statute to ofthe facts the ifand it is
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record, Universityin willby upholdthe we it.supported evidence
(1977).96, 100-01, 1139,State, N.H. 369 A.2d 1141v. 117System

PELRB aimpose uponof that this court thesupport request-In its
inactively engagedschool nurses classroomonlythatrequirement

,in .unit, thebargainingbe the teachers’ districtteaching included
classroom dutiesteachingseveral PELRB decisions wherecites

whether- to include a schoola in the decisionwere PELRB’sfactor
bargainingin unit. these decisionsposition Amongnurse a teachers’

v. Schoolare: Gorham Teachers GorhamAssociation/NEA-NH
(October 1989) (school19,District, Decision No. 89-72PELRB

inhealth the withoutsubjectsnurse classroomoccasionally taught
teacher); New Boston Education Associa­by a certifiedsupervision

Board,tion, Boston PELRB Decision No.NEA-NH v.New School
(school20, 1989) nurse could be included in a bar­(September89-60

unit health education courses without thetaughtwhere shegaining
teacher); Weareof a certified Teachers Associa­supervisionconstant

Board,tion, PELRBNEA-NH v. Weare School Decision No. 87-38
1987) (school in6, timepercentnurse who fifteen of her(July spent

unit);in Hanoverbargainingactivities included teachers’classroom
#22,v. School DistrictEducation Hanover SAUAssociation

1987) (school(March 12, did notPELRB No. 87-21 nurseDecision
mission);or Teachersteachinghave a educationalprimarily Bedford

Association, District,v. PELRB DecisionNEA-NH SchoolBedford
(November 1983) (school7, nurse differentsufficientlyNo. 83-51

to The amicusrespect primary responsibilities).from teachers with
nurseElementarythat Bow would nonetheless beurges the School

the anposition possessesincluded under this rule becauseproposed
several employeesand because otherintegral teaching component
unit, speechsuch as thebargainingincluded within the teachers’

counselor, their du­“teaching”and conducttherapist guidancethe
theanalogousa to the interaction betweenties on one-to-one basis

in school Thenurse individual students the health office.school and
however, clearlythat record demonstrates thatargues,district the

ain this case as to theprincipallythe school nurse acts consultant
District,teachers, in the Bowpositionand another Schoolregular

educator, the classroom instruc­the health assumes most of health
rule, then,the theresponsibilities. proposedUnder district’stion

unit.nurse be excluded from the teachers’ bargainingschool would
brief, teachingIn its association cites several cases where athe

included inproposedof the to be the teachers’component position
not an in the allowfindingunit was essential tobargaining decision

Re­composition:a unitor disallow Sanbornparticular bargaining
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Association, RegionalNEA-NH v. SanbornEducationgional
16,#6, (JanuaryPELRB Decision No. 86-05District S.A.U.School

Association,1986); NEA-NH v. School Dis­UnityEducationUnity
(November 15, 1983);trict, PELRB Decision No. 83-55 Mascenic

Association, Dis­RegionalNEA-NH v.Mascenic SchoolEducation
3, 1983);trict, #63, (MayDecision No. 83-13 New­SAU PELRB

District,Association v. Area SchoolArea Teachers Newfoundfound
(June 1, 1982); Education As­PELRB Decision No. 82-34 Newport

sociation, Board, PELRB DecisionNEA-NH v. SchoolNewport
(March 26, 1981); FederationHillsboro-DeeringNo. 81-06 of

NHT-AFT, #2348,Teachers, Hillsboro-DeeringLocal AFL-CIO v.
(JuneDistrict, 15, 1981); Ray­PELRB Decision No. 81-16School

NEA-NH, PELRB No. T-0252Organization,mond Teachers Case
this,26, 1976). deci­arguesFrom the association that PELRB(May

are It asks us toentirely consistency.sions on this issue without
presumptively place professionalfashion a rule that would all school

staff, teachers, innurses and a unit.including single bargaining

that, inlaw,reject proposed observingWe both rules of
273-A:8, I,under RSA the ap­its duties to “determinedischarging

unit,” inthe PELRB must have discretionbargaining thepropriate
inseveral factors whether asurvey determining partic­each case to

nurse is inposition appropriatelyular school included the teachers’
PELRBunit. The has made it clear inbargaining previous decisions

does not onepredominance anythat its determination rest on the of
Teachers,inexample, Hinsdale Localfactor. For Federation of

#4255, District,AFT-HFT v. Hinsdale #38 PELRBSchool SAU
moot,12, 1985),(SeptemberDecision No. 85-69 dismissed asappeal

11,District,Appeal Hinsdale School No. 85-495 (Septemberof
1986), PELRB the schoolalthough teachingthe noted the duties of
nurses in inits decision to include them the teachers’ bargaining
unit, it further stated that it “must consider factors other than teach­

students,”classes ofing concentratingbecause on this one factor
“would that thesuggest only employees doing jobsame or thehaving
same title would a communityhave of interest.” This is consistent

inanalysiswith our 131Appeal University System of N.H., N.H.of
371, 772, factors,553 A.2d at we a sug­at where outlined number of

rule, thatby statute and would be for the deter­gested appropriate
mination of of interest. Wecommunity emphasized, following the

inanalysis, holding principalthe earlier cases that considera­“[t]he
intion an unit is whetherdetermining appropriate bargaining there

‘incommunityexists a of interest conditions such that it isworking
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Id.jointly.’” Ap­to negotiate (quotingfor the employeesreasonable
853, 855, 194,N.H., N.H. 424120 A.2dUniversity Systempeal ofof

State, 96,(1980), v. 117 N.H.University Systemitself quoting196
(1977)).1139,100, 1140369 A.2d

decision,of the PELRB’sthe reasonablenesschallengingFurther
PELRB found a schoolpreviouslyout that thepointsthe district

Goffstown, unit asa in the same school administrativein townnurse
Bow, within the staff bar-appropriately supportof to bethe town

unit, teachers’ unit. The districtbargainingrather than thegaining
the ofthat this decision establishes unreasonablenesspriorcontends

because, it identicalappeal, argues, posi-now before us onrulingthe
title, in the same school administrativejobtions the samebearing

unit, communityhave same basic of interestnecessarilymust the
in of unit.type bargainingand should be the same

statutoryThis the PELRB’sargument disparages respon­
273-A:8,1. law,a clear error of itunder RSA Absent is not thesibility

mechanical rules on PELRB forimposeof this court to theprovince
541:13;unit determinations. See RSAmaking bargaining Appeal of

(statu­N.H., 374,University 131 N.H. at 553 A.2d at 774System of
flexible,PELRBguidingand framework decisions istory regulatory

Further,much to PELRB’s as thegives expertise).and discretion
indicated,the PELRB within the Bow Dis­testimony before School

substantiallynurse is thepositiontrict the of the school similar to
educator, job alreadya title in theof health includedposition

that within apossibleteachers’ unit. It is school adminis­bargaining
“school nurse” could varytrative unit the entitled consid­position

inerably reasonablyfrom town to town and could be differentplaced
reasonable, however, that,It is no lesstypes bargainingof units.

district,within a two such similarpositions involving quali­school
withfications and duties as are involved here the Bow School Dis­

trict’s of school nurse and health educator should inpositions belong
the same unit.bargaining

Nonetheless, 273-A:8, I,in acting under RSA the PELRB is re-
to take into account the of ofquired principle community interest as

criteria in ofby similarity employmentevidenced such as conditions
historyand a of workable andprofession, acceptable nego-collective

tiations, identity organizationaland of units. The PELRB itself has
in PELRB Rulefurther refined these factors 302.02 under which it

may communityconsider as evidence of of interest “the geographic
unit,location of the the or absence of commonproposed presence

work commonpersonnel practices, salary fringerules and and bene-
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structures, the self-felt ofcommunity among employees,fit interest
a of loyaltiesand the for division between the em-potential public

and the exclusive The of theployer employee’s representative.” duty
practical,PELRB is to determine and effectiveappropriate bargain-

incommunity employeesunits. The of interest which the sameing
inunit must share is a common interest their labor rela-bargaining

tions.
inBecause established collective shouldexpectations bargaining

altered, see,casually e.g., Countynot be Sullivan Home v.Nursing
State, CountyAmerican Federation and Municipal Employees,of

93, 29, 1988),No. PELRB (JanuaryCouncil Decision No. 88-03 the
PELRB has in it mayindicated its Rule 302.05 that refuse to agrant

to ifpetition modify attempts modify“the to thepetition composition
bargainingof a unit negotiated by partiesthe and the circumstances

to havealleged changed, actually prior to[changed] negotiations on
note,the inbargaining agreement presentlycollective force.” We

however, that the of this rule continues tolanguage reserve discre-
in modifytion the PELRB to a unit tobargaining ensure that it is

(em-by 273-A:8,“the unit” Iappropriate bargaining required RSA
added).phasis

we that PELRB isAlthough recognize the owed substantial defer­
unit,ence in its appropriatedetermination of the willbargaining we

still reverse its decision if the record fails to support neces­findings
to thesary determinations. is not the function of“[I]t this court to

in aengage de novo review of the evidence” in PELRB determina­
tions, Pelham,Appeal 131, 135,Town 124 1295,N.H. 469 A.2dof of

(1983)1297 Keene(citing College State,State Educ. Ass'n v. 119
1, 3, 1099,N.H. (1979)),396 A.2d 1101 but we have consistently re­

quired decisions,record support for its see v.University System
State, 100,117 N.H. at 369 A.2d at 1141. The inPELRB’s decision
this case includes findings as to both community of interest and

circumstances.changed There was an inadequate factual foundation
with respectthe record to both of these findings.

The principal inconsideration determining the appropriate­
aness of bargaining unit is “whether there exists a community of
‘ininterest working conditions such that it is reasonable for the em­
toployees negotiate jointly.’” Appeal the University Systemof of

N.H., 855,120 N.H. at 424 A.2d at 196 (quoting University System v.
State, supra 99-100, 1140).at 369 A.2d at At the hearing before the
PELRB, the testimony revealed that the Bow Elementary School
nurse works the same teachers,hours and annual schedule as the has



72

scale, is asalaryteachers’benefits, linked to thesalaryhas asimilar
the of the schoolsupervisionunderprofessional employeecertified

and children.with teachersdaily parents,contactand hasprincipal,
nurse and the teachersFurther, that the schooltestimonythere was

communityself-feltshared a substantialElementary Schoolat Bow
intestimonyall of this its decision andPELRB notedof interest. The

between the schoolmajorthe differencessufficiently evaluated
evidence, athe the PELRB madeGivenpositions.nurse and teacher

record,in that thedecision, supportwith theadequatereasonable
unitbargainingand the teachersSchool nurseElementaryBow

in their labor relations.community of interestshare a
circumstances,in the PELRB alsochangeRespecting

infull-timepositionnurse becametestimony that the schoolheard
1987, agreement preventingwhich the sidebarfollowingMarch of

lapse.in unit was allowed tobargainingmodifications the teachers’
adecision,In PELRB found that there had been consistentits the

inschool nurse thepart-timeeffort to include the previously
that the referredagreementunit and sidebarbargainingteachers’

finding,nurses. The district contests thisonly to schoolpart-time
nor theexpiration agreement,the of the sidebarthat neitherarguing

nurse, changeschool constitutes awork schedule of theaugmented
of bargainingin sufficient to modification thepermitcircumstances

PELRB has allowed schoolpreviouslyunit. observe that theWe
in units when their dutiesbargainingto be teachers’nurses included

See, e.g.,unit was first certified.bargaininghave since thechanged
Association, NEA-NH v. Pelham SchoolPelham Educational

1990) (school9,Board, (FebruaryDecision No. 90-17PELRB
Union,Nashua Teachers Localchanged significantly);nurse’s duties

1044, District,v. Nashua School PELRB De­City#­ AFL-CIO of
(March 1990)21, inrevision their(followingcision No. 90-21

unitseparate bargainingPELRB a for schoolapprovedpositions,
alternative,or, inapprovein the would their inclusion thenurses

unit, where it was shown that the nurses hadbargainingteachers’
byundertaken theresponsibilities previouslyassumed educational

teachers). hours,in the need for moreworking reflectingAn increase
students, and could constitute aparents,with teachersdaily contact

to a school topermitin circumstances sufficient nurse bechange
in unit because the PELRB couldbargainingincluded the teachers’

it communitythat intensified the of interestreasonably determine
Further, PELRBthe school nurses and the teachers. Rulebetween

302.05(a) changedmandate a of circumstances be-findingdoes not
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to but leaves PELRBgranting petition modify,fore a the discretion
or suchdeciding grant petitions.in whether not to

case,the inReviewing decision and the record this we con­
reasonablythat the PELRB acted within its discretion include and

to as topetition modifythe so include the school nurse ingranting
teachers’ unit.bargainingthe

Affirmed.

All concurred.
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