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Rockingham
No. 90-225

Drop RealtyAnchor Trust

v.

Town of Windham & a.

25, 1991March

& Nebling,Salomon of N.Hampton (Craig Salomon on the brief
and fororally), the plaintiff.

(JamesP.A.,Orr and Reno of Concord E. brief),Morris on the
Brown,and Peabody Boston, (Marcus& of Massachusetts E. Cohn

orally), for the defendant ofBank England,New N.A.

JOHNSON, J. This case concerns real inestate Windham pur-
bychased a taxat sale the plaintiff, AnchorDrop Realty Trust (Drop
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(BNE),Anchor). England, appealsNew N.A.defendant Bank ofThe
J.)(Mohl, validate the taxdecision to deedCourt’sSuperiorthe

(thedefendant Town of Windhamreceived from theAnchorDrop
Town) and raises several issuessubject regardingproperty,for the

superior ruling.the court’sof notice. We affirmadequacythe
are as Hardwood Invest-facts this case follows.The ofpertinent

(Hardwood) Townbythe levied the on apaydid not taxesment Trust
1986,the theyearin for andunit Hardwood CondominiumHeights
6,tax the on 1987.property April Dropa sale ofTown conducted

sale,the tax and thereafterat deliv-purchased propertyAnchor the
BNE atthe in hand to an of one ofpurchase employeenotice ofered

anwas neither officer nor aemployeebranch offices. TheBNE’s
BNE, have that theagreedand the individualpartiesdirector of

“underling employee.”was anserved
1988,1, taxes the Town onDrop paidAnchor the leviedAprilOn

1987, within BNEthirty daysfor the and notifiedyearthe property
This that themail of notice indicatedpayment. prop-certified theby

a tax sale onsubjecthad the of previous Aprilin beenerty question
taxDrop subsequent paymentAnchor had made the6,1987, and that

of tax Thearisinga tax lien out the 1987 Towna holder of sale.as
notice,Tax Deed.” TheImpendingHardwood a “Notice ofgavethen

1989,6, informed Hardwood of the itcorrectly amountdated March
in the theproperty, byto redeem and datepaywould have to order

However,was it stated thatincorrectlydue. the taxpaymentwhich
(it6, 6,actuallyon 1986 occurred onApril Aprilsale had occurred

1987). 7,1989,redeem the and onproperty, AprilHardwood failed to
Dropdeeded it to Anchor.the Town

23, 1989, filed a toDrop petition quietAnchor title toAugustOn
BNE ansubject petition,filed answer to the and as-property.the

Hardwood, Anchor,not was the ownerDropthat and of theserted
title wasargued DropBNE that Anchor’s defective be-property.

(1) purchaseof notice of at taxdelivery [Drop Anchor’s]cause: “[t]he
in an ofunderling employeesale which was hand to andgiven [BNE]

[BNÉ],of does not constitute notice tonot to an officer sufficient
(2)and notice ofsatisfy statutory requirements”;the impend-“[t]he

,.bywhich to the Town . . wasing given [Hardwood]tax deed was
in it the tax which thethat indicated that sale for deed wasimproper

6,1986____” Anchor forApril Dropwas movedbeing given summary
inof BNE’sarguing complainedthat the notices answerjudgment,

objectedBNE to Anchor’s motion forDrop summarywere valid.
motion, insummary judgmentand filed which itjudgment, its own
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argued deed,the notice of taxagain impending giventhat to Hard-
Town,by the was invalid it statedincorrectlywood because the date

tax superior genuineof the sale. The court found no ofissue material
fact, and concluded that the complainednotices of satisfied statutory

Thus, the courtrequirements. granted Drop Anchor’s motion for
summary and denied BNE’s.judgment

First,BNE raises issues onseveral itappeal. argues that Drop
Anchor was improperly granted summary judgment because a genu-

of factine issue material existed as whetherto the notice An-Drop
gavechor to a BNE “underling employee” properconstituted notice

Further, that,BNE of arguesto the tax sale. it matter law,as a of
of thenotice tax sale to an not“underling employee” could constitute

Second,notice to BNE.proper BNE asserts that Townthe was re-
by statute itquired give Dropto notice of ofpaymentAnchor’s sub-

Third,tax. BNE ofsequent alleges paymentthat the notice of
subsequent ittax that received wasDropfrom Anchor invalid be-

it Fourth,cause contained misleading argueserrors. BNE that the
deed,of impending given by Hardwood,notice tax the Town to was

invalidalso due to a misleading error as to the of theyear tax sale.
Fifth, BNE thatargues the due theprocess clause of fourteenth
amendment to the United States Constitution thatrequires notice of

impendingan tax be given mortgagee.deed to a Because it received
notice, arguesno such BNE tax giventhat the deed to Drop Anchor

by Sixth,the Town is invalid. BNE asserts that superiorthe court
incorrectly found BNEthat received certified of thenotice impend-
ing tax deed.

note atWe the that BNEoutset notdid raise below its arguments
two, three, five;numbered and therefore we do not address those

Brown,arguments. 520,See State v. 527, 544,132 N.H. 567 A.2d 548
(1989). Thus, we will onlyaddress those arguments pertaining to the

of the givennotice tax sale to BNE by Anchor,Drop the notice of
taximpending given bydeed to Town,Hardwood the and the alleged

error superiorfactual of the court.
issues,Before addressing these set forthwe the pertinent portions

of the relevant statutes.

1990):RSA (Supp.80:28 by“Notice toPurchaser Mort-
Thegagee. purchaser anyof real estate sold aby collector of

taxes, within fromdays sale,45 the date of such shall notify
personsall holding suchmortgages upon asproperty re-

corded in the ofoffice the ofregister Anydeeds.... tax sale
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as against anyestate shall be voidencumbered realof such
on said saledeed basedand no tax collector’smortgagee

shall have been notifiedmortgageesunless theshall be valid
.in RSA 80:29 . .in manner providedthe

1990): “—How The notice shallGiven.(Supp.RSA 80:29
inmortgageebe to eachcopy givenin and a shallwriting,be

abode, orhand, by regis-of sentplaceor left at his usual
known address.”post-officetered mail to his last
1990): “Payment Subsequent Tax.(Supp.80:37RSA of

any mayat tax sale to thepayThe of real estatepurchaser
the real estateupon subsequenttax assessedanycollector

it .... The within 30purchaser,that for which was soldto
tax, personally,the shall orsubsequentof ofdays payment

mail, writing any mortgageein who wasby notifycertified
paymentat the tax sale of this of thenotified of his purchase

tax.”subsequent
1990): “Notice to Current Owner. At(Supp.RSA 80:38-a

80:38,the deed under RSAexecutingleast 30 todays prior
notify the current owner of the prop-tax collector shallthe

executor, mail,certified re-byhis orerty representativeor
impending deeding.of the The costreceipt requested,turn

added to the tax lien.”existingthis notice shall beof

Notice Tax SaleI. of

improperly grantedthat the courtargues superiorBNE
there existed asummary judgment genuineAnchor becauseDrop

whether Anchor’s notice of the taxDropof material fact as toissue
1990), to a BNEsale, (Supp. given “underlingto RSA 80:28pursuant

BNE.effective notice to We Asdisagree.constitutedemployee,”
out, 491:8-a,RSA IV states that apoints party oppos­AnchorDrop

not“may upon allega­motion rest mereing summary judgmenta
response, by bybut his affidavits orpleadings,tions or denials of his

admissions,interrogatories,answers to orreference to depositions,
a genuinefacts that there is issue forshowingmust set forth specific

affidavit, to interroga­BNE file an answerdeposition,trial.” failed to
forth facts to bolster its contentiontory, setting specificor admission

BNE notice.properthat did not receive

was with anallegations,the motion itself“Although replete
The motion can do nois not an affidavit.unsworn motion

the relevant factual claims that mustmore than articulate



85

affidavit,by answer to inter-supported deposition,then be
or like material.”discoveryrogatory

Co., 485, 490,N.H.Hancock Mut. Ins. 131 558Brown v. John Life
(1989).822, pursue proper procedureBNE failed to the forA.2d 824

have been a issue of materialmay genuinethat theredemonstrating
notice of the tax sale from AnchorDropas to whether it receivedfact
1990), courtsuperior80:28 and therefore the(Supp.to RSApursuant

Dropto Anchor.summary judgmentproperly granted

that, law,matter notice of a tax salearguesBNE also as a of
does not constitute notice tocorporation’s “underling employee”to a

1990),RSA 80:29 whichAgain, disagree. (Supp.the wecorporation.
notifyin a must apurchaser mortgageethe manner whichspecifies

sale, instates: “The notice shall be and a shallwriting, copyof a tax
hand,in left at his usual ofmortgagee placebe to each orgiven

abode, by post-officeor sent mail to his last known ad­registered
(1970),statute’s RSA 80:29 anpredecessor,dress.” The contained

“If a acorporation mortgagee,additional sentence: is notice shall be
in the manner aforesaid the treasurergiven presidentto or thereof.”

1979,This from inprovision was deleted the statute 1979. Laws
187:1. We the thisinterpret statutory changeeffect of to be that

presidentnotice need no be to the orlonger given treasurer of the
that itcorporation, may given anyand now be to appropriate person.

questionThe whether the BNE “underling employee” was an ap­
and whether BNEpropriate person, thus received notice ofproper

sale, question 730,§the tax is a of fact. CorporationsSee 19 C.J.S. at
(1990)387 service of(concerning process); Kennon v. Citizens Mut.

(Mo. 1983) (same).Co., 782,Ins. 666 S. W.2d 785 App. BNE at no
time has claimed that the notice togiven the underling employee
failed to actualgive notice to the bank. theAlthough superior court

issues,the properis forum to resolve such BNE properlydid not
affidavits,this topresent question through appropriatecourt asthat

Therefore,discussed above. the court below correctly granted Drop
Anchor’s motion for summary judgment.

II. Notice TaxImpending Deedof

BNE asserts that an error theconcerning date of the tax sale con-
intained the gavenotice the Town Hardwood of the taximpending

deed, 1990),topursuant RSA 80:38-a in-(Supp. rendered the notice
effectual and thus served to invalidate the taxsubsequent deed given
to Drop byAnchor the Town. We disagree.
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above, that theincorrectlyAs noted the notice stated tax sale
6, 1986, 6, 1987,rather than the actualApril Aprilhad occurred on

however,did, informaccuratelyThe notice Hardwood of thedate.
givenall notices to RSAimpending Although pursuantdeed. 80:38-a

1990) accurate, we will(Supp. completelyshould be not invalidate
of amerelysuch a notice because scrivener’s error which results in

no demonstrated prejudice.

III. Court Factual ErrorSuperior

Finally, we address BNE’s contention that superiorthe
incorrectlycourt found that BNE had received certified notice of the

tax Anchorimpending Drop agreesdeed. that this is erro­finding
neous; there inbeing no the record for the we con­support finding,

However, that,cur. there is no indication but thisfor erroneous
Moreover,finding, differently.the trial court would have ruled as

above,discussed we conclude that the court below reached the cor­
reached,rect decision. refrain from a resultreversingWe butrightly

which contains an erroneous that didfinding not affect the result.
Plumbing Heating, Inc.,See & Inc. v. BruceTopjian Topjian, 129

(1987).485,481, 391,N.H. 529 A.2d 394

Affirmed.
All concurred.

Hillsborough
No. 90-294
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Company,Acorn Investment Inc.
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