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in­Acorn toMajor impliedly agreed paythatFinally, argues
arbitrator, athe her contrac­by givingawardany grantedterest on

inMajor raised this issue herinterest. Becauserighttual to
Enforce Settlement and Cross-­“Objection Agreementto Motion to

trial notEnter and because the court didJudgment,”Motion to
issue, wesufficient for us to rule on thisunambiguous findingsmake

Major anydetermine whether hasto the court tosuperiorremand
the date of the writ.to interest fromrightcontractual

conclusion,In that where to arbitrate aparties agreewe note
agree­further as of the arbitrationdispute, they may agree, part

rate,ment, interest, will or will not be addedon whether and at what
decide, mayIf the so asparties they agreeto the arbitrator’s award.

injury,the.date of the the date thewhether interest shall run fromto
award, afiled, judgmentof the the datewrit was the date arbitrator’s

Ifbyselected the thisany parties. agree­is entered or other date
arbitration, “anyis to it will be enforceable as con­priorment made

542:1.tract.” See RSA

Reversed remanded.and

All concurred.
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Soden,Hollis &Sulloway of H.(MargaretConcord Nelson on the
brief and for theorally), plaintiff.

Winston, Manchester,ames M.J of briefby and orally, for the de-
fendant.

JOHNSON, (Aet-plaintiff,J. The Aetna &Life Casualty Company
J.)na), appeals the Superior (Barry,Court’s decision to thegrant

defendant, Martin, (Martin),motion of the John Sr. to dismiss Aet-
in equityna’s bill and petition injunction.for We reverse and re-

mand.
accident,This case arises from a 1982 automobile in which

Leonard P. Martin was killed. The accident was allegedly caused by
an motorist,underinsured Thomas In 1985,Halleck. January the de-
fendant made a request for arbitration to the American Arbitration

(AAA)Association (UM)claiming motoristuninsured/underinsured
coverage by four insurance companies, including Aetna. Aetna ini-
tially took the position that arbitration proceedings should not be
commenced until the defendant had resolved his pending claims
against However,Halleck. in 1985,December Aetna learned that

ofpart the defendant’s claim against Halleck was settled without
priorAetna’s authorization. Maintaining that such action constituted

a contract,breach of Aetna informed AAA in February 1986 that it
no longer considered the defendant entitled to UM benefits under its
policy. The arbitration inhearings were held abeyance, apparently
due to extensive inlitigation the superior court involving coverage
by one of the other four insurance companies, see Peerless Ins. Co. v.
Martin, Hillsborough No. 86-E-517.

1987,In December AAA notified Aetna that it planned to schedule
an arbitration prehearing conference theconcerning defendant’s
claim for UM benefits from Aetna. respondedAetna in January 1988
by a infiling petition the superior court entitled “Bill in Equity and

Injunction.”Petition for Arguing that the Aetna-Martin insurance
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issues, andliabilitytwo tortonlyarbitration offorprovidespolicy
of breach of con-questionthat theAetna maintaineddamages,tort

unauthorized settle-allegedlythe defendant’sbytract presented
injunctionanrequestedAetnaConsequently,is not arbitrable.ment

thecontinuing attemptshis to resolvethe defendant fromto prevent
arbitration.throughcoverageof UMquestion

with1988, gen-Aetna’s petitionthe defendant answeredMayIn
followed, Januaryinand this wasallegations;denials of Aetna’seral

in that motion that Aetna’s1990, He argueda to dismiss.by motion
all, a peti-in at but was insteadreally equitya billwas notpetition

such, theargued,the defendantAsdeclaratory judgment.fortion
monthsit was filed more than sixbecausewas time-barredpetition

See RSAdemand for arbitration.originalafter the defendant’s
motion, apparentlythis the defendanthearinga onDuring491:22.

forum, the courtsuperiorissue of whichfor the first time theraised
tribunal, whether anauthorityhas the to decideor the arbitration

courthearing, superior grantedthe theFollowingis arbitrable.issue
dismiss, entire “Thereading:to the orderthe defendant’s motion
in a thequestionthe first instance forarbitrabilityof isquestion

arbitrator.”
reconsideration, inter thataliaarguingAetna filed a motion for

to the court’sright dispute superiorhad waived thethe defendant
him-he had submittedarbitrability, becauseauthority to determine

court on this issue withoutjurisdiction superiorof theself to the
motion to dismiss. Aetna’s motionhearinguntil the on theobjection

without comment.reconsideration was deniedfor
court, AAA,Aetna that the and not theappeal, argues superiorOn

jurisdiction arbitrabilitythe of the breach of con-has to determine
Moreover, that the defendantargumenttract issue. Aetna itsrepeats

authoritywaived the to the court’s to deter-right dispute superior
not find amine Aetna maintains that we shouldarbitrability. Finally,

valid, in thecourt’s decision de-ground superioralternative for the
in aactuallybill is time-argument equityfendant’s that Aetna’s

defendant, on thebarred Thepetition declaratory judgment.for
(1) thathand, correctlythat the court decidedargues superiorother

(2) Aetna’sarbitrability;has to determineauthoritythe arbitrator
(3)below;was not raised and Aetna’s billproperlywaiver argument

declaratoryforpetition judg-in in fact á time-barredequity was
ment.

in in thatsuperior rulingWe hold that the court was error
arbitrator, court, has the to determine arbi-authorityand not thethe
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par­of over thejurisdiction arbitratorstrability “‘[T]heof an issue.
the voluntaryentirely uponmattersubject dependsand theties

Ins., Co., N.H.Amica Mut. 118v.of the Parkerparties.’”agreement
omitted).(citation(1978) “a507, It follows that873, 395 510870, A.2d

subjecta to arbitration remainscreating rightprovisioncontractual
law, interpretationand itsof contractprinciplesthe traditionalto

De­of law for the court.”questionis therefore aconstructionand
Inc., 757,Home, Son, 122v. Foss & N.H.Inc. R.C.mers Nursing

(1982). [,court and not760, 1231, 1232 Consequently, “[t]he449 A.2d
the isdisputedetermine whetherarbitrator,] jurisdictionhas tothe

256,Union, 255,N.H.v. Local 95Woolen Co.Bramptonarbitrable.”
(1948). of above796, theBecause of our determination61 A.2d 797

second,issue, we address waiver issue.need not the
court couldwhether the superiorThe third issue ispresented
on anotherthe motion to dismisshave defendant’sproperly granted

in andequity petitionthe that Aetna’s billnamely, groundonground;
declaratoryforinjunction actually petitiona time-barredfor was

thisreject argument.RSA 491:22. Wejudgment. See

action as fol­declaratory judgmentRSA 491:22 describes the
legal righta or title“Any person claiming present equitablelows:

tomay against any person claiming adverselymaintain a petition
questionor title to determine the as between therightsuch

. .” in not declaratory. . Aetna’s bill was aparties equity disguised
petition. Aetna notjudgment asking superiorwas the court to deter­

rather,contract;mine the of that wasissue of breach it claimed issue
arbitrable, enjoinasked the toconsequentlynot and court arbitra­

Aetna its as a bill inpled equitytion actionproceedings. properly
Co. Localinjunction.and for See Woolen v.petition Brampton

Union, 756-57, 61 atsupra (party properly requestedat A.2d 796-97
(1) ofinjunction with arbitrationprevent proceedingto union from

(2) disputeand thatallegedly disputesnon-arbitrable determination
non-arbitrable).is
We reverse the for a deter-superior rulingcourt’s and remand

bymination the court of dispute’s arbitrability.the contract

andReversed remanded.

All concurred.


