
110

time of the death. He also testified that on the ofnightvictim’s the
shavinghe saw the victim cut herself while and that she usedmurder

blood. The revealed no onautopsya towel to off the cuts thewipe
legs.victim’s

trial, mightthe evidence at oneConsidering presented reasonably
not,McCue, likely responsiblethat Richard more than wasconclude

But, noted,as previouslyfor the death of Alene Courchesne. the
aguilt beyondmust the defendant’s reasonable doubt.proveState

Further, this,in as where the State’scases such evidence that the
circumstantial,the is entirelydefendant committed murder such evi-

dence “must be with caution and withweighedviewed scrupulous
circumspection,” and must be “well connected and exclude every
reasonable the of thehypothesis except guilt defendant. ...” See 40

(1968).§Am. 2dJur. Homicide 426
evidence,IConcluding as do that the circumstantial wheneven

State,inviewed a most favorable to thelight could lead to rational
Iconclusions other than the defendant’s guilt, would hold that the
reason,State has not met this burden of For this Iproof. respectfully

dissent.
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THAYER, jurya verdict in this tort actionplaintiff appealsJ. The
1981,2,Januaryout of a and fall that occurred on whilearising slip

mail thedeliveringwas for United States Postal Serviceplaintiffthe
Blaine his fall occurredAccording plaintiff, Kallgren,in Dover. to the

inbyowned the defendants. a trialFollowingat an houseapartment
(Dickson, J.), jurythe returned a verdict for thethe CourtSuperior

verdict,that fol-appeals allegingThe now theplaintiffdefendants.
(1) in allowingthe trial court erred the defendants tolowing errors:

occurred, the fact that the accidentdespitethat no accidentargue
pretrialin the defendants’ statement under the head-was described

(2)Facts”; excluded,erroneouslycourtof “Uncontested the asing
the scene fallcertain of of the and deniedphotographsprejudicial,

(3)view;a and the court thepermittedthe forplaintiff’s request
hearsay from adefendant to introduce statements takenimproper

mail carrier theregular plaintiff,between the andconversation
was ondangerouswhich assert that there no conditionessentially

follow,thatdefendants’ For the reasons we reverse andpremises.the
for a new trial.remand

facts as follows. The worked for theplaintiffThe relevant are
technician,as a on five dif-deliveringStates Postal ServiceUnited

in when the mail carriers forregularferent routes Dover those
2, 1981, theJanuary plaintiffhad the off. On was deliver-dayroutes

usually bymail on a route serviced Charles Wilson. The accidenting
to have occurred at the defendants’reported apartmentwas house at

testimony,Locust Street. to the heAccording plaintiff’s slipped92
a walkwaya of ice located on snow-covered from thepatch leadingon

He testified that he fell as he fromproperty. steppeddefendants’ the
ankle, that,walkway, on inporch landing rightstairs onto the his and

ice atfalling, patch pointhe cleared the snow from the of the of his
fall. further testified that he saw that the ofpatchThe iceplaintiff

house,ran a down the side of the and that thepipe runningto drain
inan inch thick and covered an area about three feetice was about

the his condition as a resultAccording plaintiff, physicaldiameter. to
him him unablejobof the fall caused to retire from his and left to

injurythe to his ankle.permanentwork because of
trial, inPrior to the defendants referred their statementpretrial

injuries” from an fall.”plaintiff’s “alleged resulting “allegedto the
thatPlaintiff’s counsel assumed this reference under the ofheading
that the defendants“Uncontested Facts” meant were not disputing

Nevertheless,the occurrence of the accident. during openinghis
statement, counsel placedthe defendants’ the of the acci-happening

trial,in the ofdirectly Throughoutdent issue. course the the defense
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several to Mr. “claimed fall”Kallgren’sreferences and whatmade
to have which could have caused the to“alleged happened,” jurywas

on the defendants’plaintiff actuallywhether the fellquestion prop-
Consequently, the moved that the defendant beerty. plaintiff pre-

duringfrom his that the accidentimplying argumentcluded did not
The trial court the andhappen. plaintiff’s request,denied the de-

subsequently made such references Mr. Kallgren’sfense to “claims”
finalduring argument.

trial,During the the plaintiffcourse of the also offered as exhibits
often of the scene the accident.photographs alleged Defense counsel

objected to the introduction of six of the photographs, identified as
one The inthrough photographs disputeexhibits six. show the scene

14,1983,appearedas it on June two theyears after accident and two
months after the sold thedefendants The courtproperty. ruled that
the effect theprejudicial of “farphotographs outweighs their proba-

value,”tive and allow plaintiff’swould not counsel to examine the
defendant, Chadwick,Mr. as to whether the photographs were a fair

of the The trialrepresentation scene. court also denied the plaintiff’s
for a viewrequest of the scene of the accident.

trial,toPrior the court denied plaintiff’sthe motion in limine
the himprecluding examining Wilson,defense from on what Charles

carrier,mailregularthe had said theregarding condition of 92 Lo-
trial,cust Street. theDuring the defense asked the plaintiff about

plaintiffthe conversation between the and Mr. Wilson during which
Mr. Wilson said “didn’tthat he recollect any problem” with the

in thepremises past. Plaintiff’s counsel requested a bench confer-
ence, during which he to theobjected question on the basis of hear-

The courtsay. objection,theoverruled and Mr. Kallgren’s answer
therelated contents of the conversation. The defendants’ counsel

then used this supportevidence to his contention that no unsafe con-
dition existed on premises.the At the trial,conclusion of the the jury

areturned verdict for the defendants. The plaintiff then brought this
appeal.

firstWe plaintiff’saddress the claim that the trial court inerred
thepermitting arguedefense to that no accident occurred. The plain-

tiff contends that defense counsel violated Bparagraph of Superior
Rule byCourt 62 listing facts which he intended to dispute in the

“Uncontested Facts” section of his pretrial statement. According to
the theplaintiff, defense’s conduct frustrated purposethe of the pre-

result,trial statement. As a plaintiffthe toclaims have been “sur-
to find thatprised” the fall itself inwas contention. The plaintiff
claims to prejudicedfurther have been by the court’s ruling that the
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it thedeprivedbecausesubject argument,tofall wasof theexistence
establishing hap-theevidencegathertoopportunityof theplaintiff

reliesplaintifftheargument,In thismakingaccident.of thepening
532,Co., 128 N.H.Realty Trustin v.Welch Gonicour decisionupon

Supe-violated(1986), that the defendantwhere we heldA.2d 808517
in the pretriala defenselisting specificnotbyRule 62rior Court

statement.
watchman, injured when he fellwasWelch, nightaIn the plaintiff,

se-early morninghisconductingwhilepropertythe defendant’son
In534, the state-pretrial517 A.2d at 808-09.atrounds. Id.curity

defenses,” the defendant“specificofheadingthement under
that the accidentliability arguedof andall claimsdeniedgenerally

however,trial, arguedthe defenseAtby plaintiff.thewas caused
buildingin thepartto be the ofnot authorizedwasplaintiffthat the

held that534, A.2d at 809. This courtat 517injured. Id.where he was
62, “it in-Rule because [was]CourtSuperiorviolateddefendantthe

foreseen that the defend-could havethat the plaintiff []conceivable
lack ofupon plaintiff’sbased theraise a defensewas togoingant

535, A.2d at 810.Id. at 517authorization.”

case, however, was no whichsurprisethereIn the instant
facts of his case.underlyingto establish theplaintiffleft the unable

rely stipu­did not on theplaintiffthat theclearly showsThe record
in with all the relevant factsfacts, case chiefentered hislated but

however, that the ofpurposein passing,the fall. We noteregarding
court,and the unam­partiesto theapprisestatement isthe pretrial

facts. Theuncontested and contestedaccurately, of allandbiguously
in sec­facts the uncontested facts“alleged”toreferencedefendants’

be misunderstood.potentiallycouldthe statementpretrialtion of
in­the in this particularto plaintiffwe find noAlthough prejudice

an to submitattorney’s dutyto notestance, take opportunitywe this
statements.completed pretrialproperly

erredassertions that the trial courtplaintiff’stheWe next address
evidence, that the plain-from andcertainexcluding photographsin

for a view. therequest Throughouthisgrantedhave beentiff should
walkwayof on thethat the accumulation iceplaintiff arguedtrial the
walkwaya close to thedue, drainpipein ofplacementto thepart,was

six,throughexhibits onephotographs,excludedhe fell. Theon which
and, to thedrainpipe accordingtheof the bottom ofclose-upsshow

proofof his of the condi-dangerousan integral partwereplaintiff,
the throughof accident. Exhibits sevenat the timetion that existed
accident, from a distancegreaterbutshow the scene of theten also
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photographs. plaintiffthan the excluded The contends that exhibits
andthrough probative,one six are relevant because the photographs

the as fair theby plaintiff representationswere identified of scene of
According plaintiff,the accident. to the the thatfact the photographs

yearwere taken at a different time of than when the accident al-
occurred,legedly shortlyand after the defendants sold the property,

does make orprejudicialnot the exhibits irrelevant.

of the ofRegardless strength plaintiff’s arguments,the a
trial isjudge granted balancing probativebroad discretion when the
value of against possible prejudice resultingevidence the from its

Stearns, 486,475, 672,admission. State v. 130 N.H. 547 A.2d 678
(1988). Moreover, trialthe court has the discretion to exclude photo­

as orgraphs beingasbeing prejudicial merely cumulative evidence
Co.,of an issue v.already established. See Marchand Public Service

422, (1949).424-25, 468,95 N.H. In case,65 A.2d 470 the instant
exhibits seven showthrough ten the scene of the alleged accident
with drainthe next to thepipe’s position walkway. Exhibits one

sixthrough enlargedare which showphotographs the same scene
vantage,from a closer but paint chipswith and other of disre­signs

ofpair. premises,The condition the as indepicted exhibits one
six, in case,atthrough is not issue this because the photographs

yearswere taken two-and-one-halfnearly after accident oc­the
curred, and at twoleast months after the defendants prop­sold the

Therefore,erty. probativethe value of these exhibits is slight.
thatWeighed against danger picturesthe these indicate that subse­

quent repairs apparently underway,were the trial court could prop­
erly (evidenceexclude the See N.H. R. Ev.photographs. 407 of

inadmissible).subsequent Moreover,remedial ismeasures because
seven through evidence,exhibits wereten admitted into the ex­

cluded evidence was cumulative notand critical to the plaintiff’s
circumstances,case. Under these we find no error in the trial court’s

to throughdecision exclude oneexhibits six.

reasons,For similar we hold that the trial court’s refusal to
a view of the scene was in Thepermit not error. decision whether to

is,a view statute,allow by within ofthe discretion the trial court. See
not, therefore,RSA 519:21. We will disturb the court’s decision un­

it Osborne,less is plainly wrong. 427, 435,v.State 119 N.H. 402 A.2d
493, (1979).499 above,As discussed the hadjury access to a number
of photographs of the scene. It seems reasonable to conclude that a
view, taken more than eight years after the alleged accident and dur­
ing summer,the providewould not with ajurythe more accurate
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thearea it when rele-appearedof the asthe conditionofevaluation
cumulative,Moreover, havea view would beenevents occurred.vant

intoten were admittedthroughseventhe that exhibitsfactgiven
denythe court’s to aTherefore, we that trial decisionholdevidence.

inwas error.view not
trialfinal that the courtargument,the plaintiff’snowWe address

trial,At defense coun-hearsaycertain evidence.admittinginerred
Wilson,witha conversation Charlesaboutplaintiffexamined thesel

plaintifftheSpecifically,92 Locust Street.mail carrier toregularthe
about the of the propertyMr. conditionthat he askedtestified Wilson

he did anythat not recollectrespondedMr. Wilsonin andgeneral,
cross-examination, plaintiff’sPrior to thispremises.on theproblem

that be pre-in the defenserequestingfiled a motion liminecounsel
of The courtinquiry.from in this line trial deniedengagingcluded

theand, KallgrenMr. about con-motion when the defense askedthe
Wilson, objection.counsel renewed hiswith Mr. plaintiff’sversation

objection questionand allowed thethe overruled thecourtAgain,
contents ofsurrounding the this conversationanswer. The issuesand

are, therefore, properly pre-into evidencetheir introductionand
G., 414,124 N.H.See In re Matthewbyfor review this court.served

(1983).1365,415, 1366469 A.2d
801(c) hearsayRule Evidence defines as “aNew ofHampshire

statement, bythan one made the declarant while attestifyingother
trial, in proveor offered evidence to the truth of thehearing,the

objected to theplaintiff following exchangeThematter asserted.”
Mr. on the that itKallgrencounsel and basis vio-between defense

rule:hearsaylated the
Wilson,“Now, route carrier is CharlesregularthatQ.

right?
so,I yes,A. believe sir.

to out of sixQ. premisesAnd Mr. Wilson delivered this five
week,a routine correct?days during

sir,Yes, normally.A.
Wilson, not?youof Mr. didQ. inquiryAnd did makeyou

him,I wasA. I next time saw which approximatelydid the
incident....after thedaysfive

in heyour inquiry youto told thatQ. responseandOkay,
inwith the theany problem premiseshe not noticedhad

it,he’s is that correct?times that used
any problem.”A. said he didn’t recollectHe
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bymadeabout an assertion anKallgrenMr. testifiedClearly,
declarant, inquiryline of isAdditionally,Mr. thisout-of-court Wilson.

in provean to theattemptused defendantsbeing by theobviously
i.e., there no orasserted; “problem”that wasthe mattertruth of

The defendants as­property.on the defendants’dangerous condition
to showsert, however, is admissible thatthat Mr. Wilson’s statement

premises.of condition on theirdangerousnotified athey were never
thatupon assumption anytheargument premisedThe isdefendants’

reportedMr. Wilson would be tobydiscovereddangerous condition
and letterby telephoneand a call tothe Dover Post Office followed

Nevertheless, record not reveal an ade­the the doesdefendants.
it that Mr. Wilson never filedbasis on which can be assumedquate

issueMoreover, in to the ofany properlysuch order addressreport.
ofnotice, of be directed to the owners theinquirythis line should

168, 174,Howe,v. 98 N.H. 97agents.or their See Hoebeeproperty
(1953). essence, byIn utilized223, 227 the evidence was theA.2d

the of that no unsafe conditionpurpose showingdefendants for
the the matterarguedexisted when defense counsel truth of as­

circumstances, the fallsserted. Under these evidence squarely
not within anywithin the definition of and does fall of thehearsay

therefore,hold,recognized hearsayto rule. Weexceptions the that
inthe erred this evidence be introduced.allowingtrial court to

cases,In appearscivil where an error to have affected the
below, facts,outcome or where a “is a close on andcase one the the

jury way, anyhave decided errormight either substantial which
might in thetippedhave the scales favor of successful callsparty for

Co., 538, 517v.reversal.” Welch Gonic Trust 128 N.H. atRealty A.2d
Nelson, 511, 514,at 811 v.(quoting 494,Both 31 Ill. 2d 202 N.E.2d

(1964)).496 Upon presented jurythe evidence to thereviewing be­
low, we cannot thatsay this error was harmless. Mr. Wilson’s state­
ment directly to the of the Thegoes liability.issue defendants’ record

that defense on inheavilyindicates counsel relied this evidence mak­
ing his that noargument condition existed on thedangerous prem­
ises. What evidence on this issueother existed was not as compelling
as Mr. Wilson’s the plaintiff.statement to Under these circum­
stances, jury mightthe have drawn entirely different inferences
from all if hearsaythe evidence the evidence had beennot admitted.

Ruelke, (1976).692, 694, 497,State v. 116 N.H. 366 A.2d 498
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usOur remove the need for to address otherholdings above the
hearsay by the onarguments appeal.raised defendants

Reversed and remanded for
trial.a new

All concurred.
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