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(ScottBrown Lapointe,and of Exeter W. LaPointe on the brief
orally),and for the plaintiffs.

Holland, Donovan, Beckett, P.A.,&Welch Hermans of Exeter
(Robert B. orally),Donovan on the brief and for the defendants Jean

Fernald, Fernald, Jr.,B. John T. and David B. Fernald.

Sheehan, P.A., (DenisePhinney, Bass & ofGreen Portsmouth A.
brief,A.Poulos and John Rachel on the and orally),Mr. Rachel for

McCoythe Janet Timothydefendants and Fuller.

HORTON, J. The andplaintiffs, Smith,Robert Joanne appeal
J.)from the Court’sSuperior (Mangones, order,amended denying

inpetitiontheir to aquiet parceltitle certain of land in Nottingham
(the lot”) land,a“McCrillis and to instrip of also re-Nottingham,
ferred to as “fifty-foot righta of way.” Contested claims to the for-

parcel bymer were asserted the Fernald,defendants Jean B. John T.
Fernald, (theJr., “Fernalds”).and David B. Fernald Contested

toclaims the latter wereparcel byasserted the defendants Janet
McCoy court,and Timothy contests,Fuller. The trial in quietedboth

intitle the affirmrespective defendants. We the trial court’s decree
in respects,all with itsexceptionthe of order quieting title to the

inright-of-way Fuller, which,the defendants andMcCoy for the rea-
below,sons stated we reverse.

This complicatedcase arose as a land claim spawned land con-by
veyancing practices familiar to ofmany the rural areas of our State.

rise,As development increases and land values these conveyancing
case,sins return Into haunt us. this a good measure of talented

and dayseffort six of court time expendedwere to bring prob-these
lems to our attention.
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lot1976, a 25.5-acre subdividedboughtIn theMay plaintiffsof
Associates, purchaseThepartnership.a limitedInland Acresfrom

20,dated Octoberpurchase,thisconcerningsale agreementand
section, stating,PROVISIONS”1975, an “ADDITIONALcontained

THEHEREBY TOalia, “THE GIVESthat SELLERinter
ALL OFON ANY ORRIGHT OF REFUSALFIRSTBUYER

LAND THAT THIS PARCELOFTHE REMAINING PARCEL
was exe-agreementOF.” The salesDIVIDED OUT[sic]WAS SUD

Jr., asRichey, general partner,and W. S.by bycuted Mr. Smith
1976, in18,Augustand was recorded onformality,without further

Deeds.County Registrythe ofRockingham
of1983, rightIn enforcement of theirsought judicialthe plaintiffs

court’ssuperiorInland Acres Associates. Theagainstfirst refusal
decision, Assoc., No. E105-83Smith v. Inland Acres Rockingham
(June 17, 1986), orderedconfirmed the claim. The courtplaintiffs’

Inlandbyparcelof a 60-acre at the establishedconveyance price
1986,in InlandAugust,sale. Accordingly,Acres Associates’s earlier

which theconveyance plaintiffs plain-Acres Associates made a to the
to lot. There is notiffs now contend them title the McCrillisgave

title to theconveyance passed right-of-way.contention that the 1986
of, sur-plaintiffsThe then undertook to research the extent and to

vey, conveyed by They soughtthe real estate to them the 1986 deed.
any rightsto determine residual to them under the ofaccruing right

Afirst refusal. number of claims and conflicts were uncovered. Most
were either satisfactorily pursued.resolved or were not Two unre-

claims, however, aresolved advanced for consideration on asappeal;
result,are distinct in and willthey separate and basis we address

them separately.

I. LotThe McCrillis

research,In the course of their the found that the Fer-plaintiffs
conflictingnalds had a claim to of the Theownership McCrillis lot.

common source of chain ofparty’seach title was one Chester
23, 1957,Bryson. Bryson, under deed of December Marchrecorded

20,1958, conveyed Fernald,to John T. Fernald and Frederick L. the
defendant predecessors-in-title,Fernalds’ immediate

“all inmy right, title and interest and to land in Nottingham,
in the County of and State of NewRockingham Hampshire,

in Section,which is the known as Mullegansection the land
152, Road, Road,being bounded Route Westcottby Kennard

Street, Road,Kelsey and the PerleySmoke Batchelder
lot,inRoad. Also all land the Banks so-called.”
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Later, October, deed, conveyedin an 1958 various toBryson lots the
including one of lotsplaintiffs’ predecessor-in-title, group presumed

to include the McCrillis lot.
title,quietAfter trial of the to the trial courtplaintiffs’ petition

Bryson’s conveyed and,1957 thefound that deed McCrillis lot be-
inprior conveyancecause that deed was time to the 1958 into the

title,chain of held that the Fernaldsplaintiffs’ prevailed. Accord-
inthe trial court ordered title to beingly, quieted the Fernalds.

Bryson’sOn the assert that 1957 deedappeal, plaintiffs into the
or,theFernalds’ chain of title did not contain McCrillis lot in the

alternative, that itvaguethat the deed was so should not qualify,
lot.as a of the also assert that thelegally, conveyance TheyMcCrillis

incourt erred that made thefinding Bryson probably convey-second
asance with what the characterize fraudulent intent.plaintiffs

assertion,The first that the 1957 deed did notplaintiffs’ include
lot, theorythe based on the that the descriptionMcCrillis is deed’s

only Brysonestablishes a and that land withinrough perimeter this
was to theperimeter conveyed. According plaintiffs, phrasethe “be-

bounded” means “circumscribed” or “enclosed” and aing reveals
landby Bryson convey only fallingclear intent to within the perime-

inter established the several roads included theby deed. Under this
lot, itinterpretation, althoughthe McCrillis was Bryson land

Road,”“bounded Batchlederby... Perley was not[the former] con-
veyed, and,because that lot is on the other side of Batchelder Road
therefore, suggested perimeter. Conversely,outside the the defend-

court,interpretation, adopted byants’ which was the trial anyis that
any anyland in of theBryson abutting way named roads is “bounded

was, therefore, Thus,theby” conveyed byroads and the 1957 deed.
lot, Road,the frontingMcCrillis on Batchelder was inincluded the

conveyance.

in aInterpretation quietof deeds title action ultimatelyis
court,within the of this theprovince referencing factual offindings

the trial court as to the intentions.parties’ Loranger,Seward v. 130
(1988) (citations omitted).570, 574, 207,N.H. 547 A.2d 210 On a fair

deed, thereading of the 1957 taken with offindings the trial court
record,and a review of the exhibits in the we are convinced that the

trial court properly adopted the defendants’ cor­interpretation and
rectly found that the McCrillis lot was included in convey­the 1957
ance.

byIt is difficult from the record thepresented plaintiffs to deter-
inmine the extent of 1957. ItBryson holdings would that heappear
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and didperimeterthe proposedwithoutwithin andland bothowned
single piecea solidbe consideredcouldanything thatownnot

know, virtue of thebydoWhat weroads.the namedby all ofbounded
andby Brysonownedonly parcelthat theisfindings,courttrial

was the Mc-RoadBatchelderPerleythe then-namedbybounded
con-propertyfrom thelotThus, the McCrillisto excludelot.Crillis

Perleyofthe inclusionwould renderdeedby the 1957veyed
meaningless.in deedRoad thatBatchelder

inlistedboundary roadsof theMoreover, of the locationa review
to the trialexhibits submittedthedeed, byestablished1957 asthe

asserted perimeterat best. Thecourt, “perimeter”adisplays poor
plaintiffsmaterial areas. Theandin substantialto close twofails

motion in thisby theirclosure problemsone of theseseek to cure
is a 1955 vote ofexpansionThe offeredrecord.expandto thecourt

nameto show a different forthat purportsof Nottinghamthe Town
deed,exhibits, inin name used the 1957the aof the critical roadsone

The defendants madeof closure.one elementthereby providing
mo-we theAlthough grantmotion.objection plaintiffs’to thetimely

record, changenamepurportedeven with thistheexpandtion to
and theus, that the of the 1957 deedlanguageare satisfiedbefore we

demonstrate an intent totherein do notof the roads namedlayout
a perimeter.describe

that, if the in­assert even defendants’The furtherplaintiffs
in the 1957 deed is so vaguetheadopted, descriptionisterpretation

conveyance.must fail as an ineffectiveand indefinite that the deed
has minimum landprescribedNeither the nor this courtlegislature

standards, toother than certain aid therequirementsdescription
A deed will be heldgenerallyofficials. See RSA 478:4-a.recording

if reasonable rules of con­sufficiently possible “by anydefinite it is
description, byfrom the aided extrinsic evi­struction to ascertain

dence, conveyed.”to be 23 Am. Jur. 2dpropertywhat is intended
Property(1983); Casner,§ §Law of 12.46Deeds 50 American

(1952). that is which can beconveyance,“In to land certainrespect
Co. v. New LandWinnipisiogee Paper Hampshiremade certain.”

(C.C.D.N.H. 1893).Co., 542,59 F. 546

the deed burdens the title examinerdescriptionThe fact that
research, conveyed,to what iswith an enormous task of determine

if, fact,inof the thevalidity conveyance, prop­has no on thebearing
reasonablycan be determined from theerty conveyed description.

indescription Bryson mayThe used his 1957 deed be criticized asby
slothful,and as a badreflecting conveyancing practice,careless and
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but not as void for indefiniteness. It is clear that the plaintiffs could
have determined precisely propertywhat Bryson owned thealong

roads. The bynamed extrinsic evidence considered trialthe court
thatadequately supports findingits the 1957 deed in-included and

to conveytended the McCrillis lot.
The aplaintiffs raise final issue theregarding McCrillis lot. They

that fact thatargue Brysonthe to make apurported conveyance of
inthe lot 1958 strongly supportsMcCrillis their interpretation that

Theyhis 1957 deed did not include that lot. complain that the trial
court improperly ignored this evidence and made an improper find-

Brysonthat was in fraud ining engaging the 1958 conveyance.
inThe material words the trial court’s order were these: “Based

on testimony regarding the character of Chester Bryson, it is not
that he in inunlikely ‘conveyed’ parcelthe issue both the 1957 deed

result, deed,the deed,and 1958 deed. As a the 1957 as the earlier
(Emphasiscontrols.” original.)in

Contrary position,to the thisplaintiffs’ does notlanguage
necessarily impute Bryson’s Carelessness,fraud to actions. a lack of

andrafting expertise, unwillingnessand to trackkeep of his exten­
sive are all character traits whichholdings the trial court could have
been and whichnoting could the doubleexplain conveyance. Further,

offinding anythe character weakness is not essential to the decision.
The trial court was on ancommenting inference from one piece of
evidence, the double The crucialconveyance. evidence was the exist­

deed,ence of the 1957 which included the McCrillis lot and priorwas
in time to the 1958 deed.

The claim of title to theplaintiffs’ McCrillis lot was properly
rejected, and title to the lot properlywas inquieted the defendants.

decree, lot,The as it relates to the McCrillis is affirmed.

II. The Right-of-Way

At point 1976,some after the of inreceiving right first refusal the
found thatplaintiffs part of the in“remaining parcel,” as described

refusal,the ofright stripfirst included a referred to as a “50 foot
fromright-of-way” leading McCrillis Road. The plaintiffs deter-

mined that fee tosimple right-of-waythis had been conveyed, on
1978,10,April by Inland Acres byAssociates to one John Bryer,

18,deed recorded 1978.April They further discovered that Bryer
November, 1979,had included this in aright-of-way recorded con-

veyance to the andMcCoydefendants Fuller. plaintiffsThe included
inright-of-waythe actionpresenttheir to quiet title.
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court,In the trial the thatplaintiffs argued Bryer and his suc-
interest,in Fuller,cessors McCoy and took and the right-of-wayheld

of, subject to,with notice and the ofplaintiffs’ right first refusal. The
trial court disagreed, thatruling McCoy and Fuller had neither con-
structive nor actual notice of the inplaintiffs’ interest the land. The
court reasoned that the recorded purchase and sale agreement did

satisfynot the technical requirements 477:3,of RSA which sets out
the formalities for the execution of a deed or other conveyance, and
thus failed to provide subsequent purchasers constructive notice of
the inplaintiffs’ interest the right-of-way.

On theappeal plaintiffs thatargue the recorded right of first
refusal is not a “conveyance of real estate” requiring adherence to
the recording Rather,formalities of RSA 477:3. they argue that the
right of first refusal is an “instrument which affects title to in­[an]

interest 477:3-a, therefore,real estate” under RSA and by recording
it, they provided valid constructive notice to subsequent purchasers.

agree.We

Many items inappear our real estate arecords that are not
“deed or other conveyance of real estate” under RSA 477:3. RSA
477:3-a mandates forrecording a “deed or other conveyance of real
estate” and for any “other instrument which affects title to any in­

interest real estate.” It provides that recording will make such an
instrument “effective as against bona fide purchasers for value.” Id.

plaintiffs’The right of first refusal infound the purchase and sale
agreement was properly recorded. It was an instrument which af­
fected the title to an ininterest real deed,estate. It was anot and it
did not anconvey estate in land. The right of first refusal created an
equitable restriction onbinding McCoy Fuller,and see Tucker v.
Conners, 376,342 382, (1961)Mass. 619, (and173 N.E.2d 623 mate­

therein);rial cited Priest,Swanson 64, 66-67,v. 95 N.H. 207,58 A.2d
(1948)209 (purchase and agreementsale binding on subsequent pur­

land), which,chasers of absent recording, would subjecthave been to
cut offbeing by conveyance to a bona fide purchaser for value.

In title,an action to quiet the court’s isresponsibility to “de­
termine the ofrights parties,the whether deeds,derived from wills
or other 1989).instruments ...” RSA 498:5-d (Supp. By virtue of the
recording, the defendants McCoy Fuller,and and predecessor-­their
in-title, Bryer, were given constructive notice of plaintiffs’the equi­
table interest and were under a duty to make toinquiry discover its
extent and effect. See Bank v.Amoskeag Chagnon, 11, 15,133 N.H.
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(1990)A.2d 1153, 1156 dutybona fide has to(potential purchaser572
defective). ac­recordingif is When the defendantseveninvestigate,

subject anytook it tothey equitable rightthequired right-of-way,
Courser, 506, 508,64 N.H. 15 A.McCone v.by plaintiffs.held the

Balatsos, 430, 435, 492,(1988); N.H. 113 A.2d129, Pratte v. 99130
(1955).496

in their 1983 Inlandlitigation againstthatplaintiffs argueThe
Associates, right-of-way conveyedtitle to the was tolegalAcres

decree, their forjudicial request specific perform-based onbythem
specificfails. The 1983 action for performanceance. This argument
Associates,Inland Acres which atagainstbrought exclusivelywas

Thus the trialthe court could notright-of-way.that time did not own
Fuller,in of and whoMcCoythe absencejudgmentrenderproperly

in 1979.right-of-wayinterest the since Seehad owned the recorded
751, 758, 244, 247;Wilson, 124 476 A.2d v.v. N.H. SewardSorenson

574, at 210. the plaintiffsN.H. at 547 A.2d BecauseLoranger, 130
land, byowned the virtue of thethey currentlyhave assumed that

action, ofremedy specific perform-have ndt thethey soughtearlier
in and Fuller to obtain title to theagainst McCoyance this action

fullMcCoy currently legaland Fuller holdright-of-way. Accordingly,
subject to the plaintiffs’ righttitle the which is of firstright-of-wayto

seekcurrentlyrefusal. the enforcement of thisAlthough plaintiffs
that the trial court title inthey requested only quietequitable right,

to that their of first refusalrequest rightthe and failedright-of-way
Fuller. aMcCoy requestenforced as and Such wouldagainstso be

ofseeking equitable remedy specific perform-an therequire action
to allance, subjectand materialby pleading equita-initiated proper

ble defenses.

Therefore, trial court’s of title to thequieting right-of-­the
error,and Fuller is in andMcCoyin the defendants we reverseway

However, of the for relief isplaintiffs’ prayerits order. the denial
is affirmed. Thethat of the decree defendantsproper, portionand

ownershipleft of theMcCoy right-of-way,and Fuller are with sub­
the should theject plaintiffs, plaintiffsto the claim ofequitable

in a Because theproper proceeding. rightchoose to the claimpursue
• 1975, 1976,in as earlyof first refusal arose was breached asallegedly

challenged, plaintiffsnot the wellyet properly mightand has been
laches on their renewed equitable remedyconsider the effect of
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al-Fuller, remedy for thelegaltheiragainstasandMcCoyagainst
breach.leged

andpartinAffirmed
in part.reversed

All concurred.
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