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(DavidArnold, Peck,P. attorneyJohn S. seniorgeneral assistant
Beeson,brief,on the Peterattorney general, and G. senior assistant

attorney general, orally), for the State.

Duggan, defender, Concord,James E. chief appellate of by brief
orally,and for the defendant.

Thayer, J. The defendant the ofappeals denial his motion to
withdraw his of to the ofplea guilty charge murder,second degree

healleging was “influenced” atby psychotropic medication the time
he entered Aplea.his was held on thehearing defendant’s motion on

1989,27, 3, 1989,October and on November the Superior Court
J.)(Groff, found that the “didmedication not affect [the] defendant’s

cognitive function ... judgment,” actuallyhis but[or] “reduced dis-
tractions himand enabled to make a more Thus,reasoned decision.”
the court found that the defendant failed to a “fairoffer and just”
reason to guiltyallow withdrawal of his plea and denied the motion.
We affirm.

23, 1988,On September the defendant to brother,confessed his
and then to Hopkintonthe that he killedpolice, had his estranged
wife, Carol Ann Sarette. the policeHe told they could And her body
in the of her apartment.bedroom Manchester theUpon discovery of
the body, the defendant was arrested for murder. While incarcer-
ated, the defendant theescaped from Hillsborough County House of
Correction. He was andapprehended subsequently chargéd with the
crime of The defendant went toescape. trial on both incharges April,
1989, rejectedafter he a ofplea thirty-two yearsoffer to life on a

ofcharge second That trialdegree murder. in aended mistrial as to
both charges.
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trial, 19,Julyhe was onwaited for a new seenWhile the defendant
Prison,Reinhard, at the State for1989, PsychiatristDr. the Unitby

Dr.anxiety.and Reinhardincreasing agitation pre-of histreatment
milli-sleep twenty-fivethe defendant andBenadryl helpscribed to

daysa for to relieveday twenty-eightof Mellaril three timesgrams
in August,of Mellaril was renewedprescriptionhis Theagitation.

1989.
19, 1989, theacceptthe defendant decided toJulySometime after

on a ofthirty-two years chargeoffer of to lifestanding pleaState’s
yearsa 3V2to 7 on the escapemurder and concurrentdegreesecond

18, 1989, the defendant before the Su-charge. August appearedOn
J.) in order to his(Groff, plea. consultingCourt enter Afterperior

with his the defendant an ofattorneys, signed acknowledgment
form, abegan plea colloquyafter which the court with therights

himin to advise of his and therights consequencesdefendant order
entering guilty plea.of a The defendant waived his constitutional

and admitted that he causedrights explained knowinglyas each was
Sarette; inAnn admitted the chargedthe death of Carol he also facts

the indictment. The court then as to whether theescape inquired
was medication or on a basis. Attaking any drugs regulardefendant

time, the defendant’s counsel indicated that the defendant hadthat
fortaking drugbeen Mellaril and one other about a month. ofBoth

defendant’s withattorneys, havingthe talked the defendant “a good
time,”bit that ofduring period believed that his his“perception,

of himawareness what’s on aroundgoing and his notjudgment [are]
adversely affected by drugs____”these Additionally, defense counsel

theystated that had with Mr. inspoken Sarette that morning, order
to determine this andvery point, they continued to believe that the
defendant was adverselynot affected theby medication. One of the
defendant’s stated that he wasattorneys “convinced” that the de-

voluntarilyfendant was andknowingly, intelligently pleading guilty.
Furthermore, the defendant stated that the drugs prob-caused no
lems The trial specificallyor side effects. court observed that the

medication,did not to beappeardefendant under the influence of any
drugs or other substances which affect hismight Thejudgment.

acceptedcourt the guilty pleadefendant’s on both offenses and
18,sentencingscheduled for October 1989.

4, 1989,On October the defendant’s forprescription Mellaril was
17,On 1989,discontinued. October one day before he was to be sen-

tenced, the defendant his attorneycontacted and his de-expressed
sire to withdraw his A onplea. hearing the defendant’s motion was

J.)before 27,held the Superior (Groff,Court on 1989. AtOctober



136

about his inhearing, experiences treatingthat Dr. Reinhard testified
general qualitiesthe defendant and described some of the and effects

of Mellaril.
any knowledgeDr. Reinhard did not have of how MellarilAlthough

defendant, he testified that the low pre-affected the dosespecifically
usually anxietyfor the defendant would lessen and have ascribed

Dr.effect a Reinhard also ex-calming upon person’s personality.
that for theprescribing drugone reason was to allow anplained

individual to focus on matters Oth-requiring decision-making ability.
erwise, not affectsignificantly abilityMellaril would the defendant’s
to collect and assess information to Dr. Rein-properly, according

addition,In the doctor testified thattestimony. anyhard’s significant
Mellaril would cease withinby twenty-foureffects caused hours of

discontinuance,its and that the would be eliminateddrug probably
entirely system daysfrom the defendant’s within four of discontin-
uance.

Dr. Reinhard’s testimonyThe trial court considered and found
not adverselythat the defendant’s use of Mellaril did affect his judg-

ment, himbut to make a moreactually enabled reasoned decision
from the decision-makingand reduced outside distractions process.

a delayThe court also noted that there was substantial before the
to withdrawany plea,defendant communicated desire his and that

had Mellariltakingthe defendant not been for twonearly weeks
he finally plea.when decided to withdraw his the court rec-Although

that notognized plea prejudice State,withdrawal of the would the it
hadsimplyconcluded that the defendant his mind at the“changed

hour,”eleventh and that this of heartchange did not amount to a
just”“fair and reason for withdrawal. For these reasons the court

thedenied defendant’s motion.
9, 1989,On November the defendant was thirty-twosentenced to

concurrent,to life for second murder and 7years degree years,314to
chargeon the of At thisescape. sentencing hearing, the defendant

wife,admitted that he had killedagain knowingly his and stated that
acceptedhe for the crime heresponsibility had committed.

The sole issue before us is whether the insuperior court erred
ruling just”that the defendant failed to a “fairpresent and reason
for his The defendantwithdrawing guilty plea. contends that his
medicated condition “influenced” his decision to accept the Heplea.
further asserts that his withdrawal motion granted,should be be-

anycause the failed to that prejudiceState establish would ifresult
he were withdraw guilty plea.allowed to his We disagree.
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outset, challengewe the defendant does not theAt the note that
of hisvoluntary plea. Additionally,natureintelligent andknowing,

theinquiryillustrates the trial court’s careful into volun-recordthe
and ofappreciationof defendant’s the defendant’spleatariness the

Instead,of his to a trial. the defend-rightconsequences waivingthe
fact thatverythat the he was medicated with Mellarilant contends

just”when he his is a “fair and for with-guilty pleaentered reason
inThe the is a matter of firstplea. impres-drawal of that issue case

in hasHampshire. Althoughsion New this court determined the
will a topost-sentencewhich motion withdrawpermitcircumstances

guilty this case ourplea, presents opportunitya first to determine
permitwhich will a topresentencethe circumstances motion with-

Torres, 828,v.plea.a See State 121 N.H. 435guiltydraw A.2d 527
(1981). Therefore, we must first the appropriatedetermine standard
by which to a motion to a guiltyconsider withdraw when theplea
motion before sentencingis filed has been rendered.

I. Fair and Just Standard

14-2.1(a)The trial appliedcourt Standard of the ABA Standards
Justice,for Criminal and interpreted federal cases Ruleapplying

32(d) of the Federal Rules of Criminal Procedure. toAccording the
standard,federal derived from dictum in Kercheval States,v. United

220, (1927),224274 presentenceU.S. a withdrawal motion will be
if the defendantgranted just”can establish a “fair and reason for

14-2.1(a) 32(d)so. isdoing Standard essentially consistent Rulewith
the Federal Rules ofof Criminal IIIProcedure. See Standards For

Justice, 14-2.1(a)CRIMINAL Standard (1980);at 14.53commentary
32(d). (a),Fed. R. P.CRIM. Standard in14-2.1 part, provides:

entry“After of a plea guiltyof or nolo contendere and before
sentence, the court should allow the defendant to withdraw
the plea any justfor fair and reason unless the prosecution
has been substantially relianceprejudiced by upon the de-
fendant’s plea.”

Ill Justice, l4-2.l(a) (1980).Standards for Criminal Standard
inThis hasCourt the found inpast support the ABA Standards

when determining whether a defendant be permittedshould to with-
Goodrich,a 477, 478,draw State v.plea. See 116 425,N.H. 363 A.2d

(1976)426 ABA(citing Standards torelating the offunction the trial
judge). persuaded standard,We are the “fair just”that and as enun-

by 14-2.1(a),ciated Standard theis proper standard whichby to as-
presentence pleasess withdrawal motions. findWe also that the
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14-2.1(a)32(d) essentiallyareand Standardof Ruleinterpretations
32(d) are as helpfulRuleconsistent, applyingcasesand that federal

14-2.1(a).that Standardapplyas those

withdraw a guiltywho wishes toTherefore, defendanta
reason,just”a “fair andonly presentneedsentencingbeforeplea

a pleaneeded to withdrawinjustice”the “manifestthan showrather
ofHowever, provinghas the burdenthe defendantsentencing.after

motion, it isof whenregardlesswithdrawalfor thegroundssufficient
(1st308, 1987);Ramos, F.2d 311 Cir.v. 810Statesfiled. See United
(1977).631,127, 131, 634 Grant­370 A.2dLaRoche, 117 N.H.v.State

the trialdiscretion ofwith the sounda restspleawithdrawal ofing
unless thefindingsa trial court’snot set asidecourt, we willand

States v.Unitedof that discretion.an abuseshowsdefendant
339,Carr, 344v. 740 F.2d311; StatesRamos, see Unitedatsupra

(1985); States v.denied, 1004 United(5th 1984), 471 U.S.cert.Cir.
1981).(5th B It follows then165, 167 UnitRasmussen, F.2d Cir.642

to determine whetherfindingscourt’sthe trialwe next assessthat
of discretion.an abusehas establisheddefendantthe

met his burden ofhad notthat the defendantcourt foundtria]The
his guilty plea.the withdrawal ofjust” reason fora “fair andshowing

attend-commonlyfactorsso, considered severalthe courtdoingIn
factorsjust” standard. Theof the “fair andthe applicationant to

(1) has assertedor not the defendantwhetherincluded:considered
(2) delayed filinghas hisinnocence, or not the defendantwhetherhis

(3) substantiallywithdraw, whether the withdrawal wouldmotion to
(4) of coun-court, or not close assistancewhethertheinconvenience

(5)defendant, the originalwhether or notthewas available tosel
(6) would wastewhether withdrawalvoluntary,knowingwas andplea

(7) substantiallywillresources, whether the State beandjudicial
Federal casesplea.of the defendant’sthe withdrawalbyprejudiced

32(d) of Procedure havethe Federal Rules CriminalRule ofapplying
ofin whether a withdrawal adecidingfactorsthese sameconsidered

Carr,See, at 343-44.suprae.g.,should be allowed.guilty plea

inof these factorstrial court’s discussionIn thereviewing
First,anynor error. thecase, find no abuse of discretionwe canthis

Second, it nothis innocence. isno time assertedhas atdefendant
and vol­knowing, intelligentwaspleadefendant’sthat thedisputed

that itfindingsthe court’schallengedefendantNor does theuntary.
judicial resources had beenand thatinconveniencedhad been

Third,in the record disclosesthis case.theby proceedingswasted
at allwith assistance of counselwas providedthat the defendant
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in itAdditionally, knowndelayed makingtimes. the defendant that
17th, dayto withdraw his until October the before hispleahe wished

facthearing. delay despiteThis occurred the that hissentencing
4th,been on Octoberprescription nearlyMellaril had discontinued

attorneyshe his of his intention with-two weeks before notified to
delays inplea. Generally, longer filingdraw his the a defendant a

a theguilty plea,motion to withdraw more substantial reasons he or
Carr,inproffer supportshe must of the motion. 740 F.2d at 344.

produced hearingThere was also evidence at the on the defendant’s
that the to anymotion medication would cease have significant effect

twenty-four Therefore,within hours of its discontinuance. ifeven the
medication,defendant’s was affected thejudgment by any significant

effect would on October,have ceased the 5th of daystwelve before he
filed his withdrawal motion.

There is also inample evidence the supportingrecord the
trial court’s determination notthat Mellaril did affect the defend­
ant’s cognitive function. theDuring hearing on the defendant’s mo­
tion, testimony revealed that low dosagethe of Mellaril bytaken the

effect,had ifdefendant a beneficial it any significanthad effect at all.
Furthermore, defendant’s ownthe counsel was acutely ofaware this
issue and stated that he observed innothing the defendant’s behav­

whichior would indicate that the defendant had consumed medi­any
Moreover,cation that affect hismight judgment. the trial judge, who

(whenpresided at both the pleadefendant’s hearing the defendant
medicated)was onhearingand the the defendant’s motion with­to

(whendraw the defendant not medicated),was and who had op­an
defendant,toportunity observe the found that he notdid appear to

by Pellerito,be affected the medication. See 878 F.2d at 1538 (appel­
late court judge’s case,lacks “feel” for trial judgebecause oversaw
pretrial, guilty plea, and withdrawal proceedings). The defendant
has not judgment,established that his emotions or proc­thought
esses were ordetrimentally altered affected hisby Thus,medication.
the record supports the trial court’s that thefinding defendant
sought to withdraw his plea simply because he suffered a change of

the dayheart before washe to be sentenced. When we view the evi­
in this indence case light State,the most favorable to the it appar­is

thatent the trial court’s factual findings are neither erroneous nor
contrary to the manifest ofweight the evidence. See State v. Gos­
selin, 243, (1988).247, 974,131 N.H. Therefore,552 A.2d 976 the
defendant has failed to meet burden ofhis proving an abuse of dis­
cretion.
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AnalysisII. Two-PartThe

anythat reason satisfiesassertiontheWe now address defendant’s
establish, itthatif the cannotjust” standard Statethe “fair and

a withdrawal motion.pleaofby grantingtheprejudicedwould be
Procedure,32(d) unlike Stand-Rules of Criminalof the FederalRule

intoinquiry any preju-an14-2.1(a), explicitly requiredoes notard
However,a withdrawal.plearesult ofby the State asdice suffered a.

rule placingthe asinterpretedhaveof federal courtsmajoritya the
only after a de-prejudiceestablishtoprosecutionthe burden on the

for his orjust” withdrawinga “fair and reasonhas providedfendant
Ramos, 313;810 F.2d atSee, v. UnitedStatesUnitedplea. e.g.,her
(2d 1977); also Fed. R.1073, seeF.2d 1083 Cir.Saft,v. 558States

32(d) But v.committee’s see United Statesadvisory note.P.Crim.
1977).(4th The that554, defendant argues556 Cir.561 F.2dSavage,

in not his withdrawalgrantingits discretionthe trial court abused
that notthe State wouldmotion, court foundexplicitlybecause the

his The defendant’splea. argumentwithdrawal ofprejudiced bybe
just”the and stand-of “fairminority interpretationtherepresents

Israel,& J. Criminal Procedure 811-12W. Lafaveard. See
1985).(5th ed.

ac­pleascare with which arelight great guiltyIn of the
view,courts, by majority aspersuadedwe are theby trialcepted

Ramos, 313, theF.2d at whichin v. 810 breaksUnited Statesstated
32(d) advisoryR. Crim. P.two See Fed.parts.below intoinquiry

rule, the firstmajority defendant mustnote. Under thecommittee’s
If theplea.for hisjust” withdrawinga “fair and reasonestablish

burden, court must then determinemeets the initial thedefendant
the defendant’ssubstantially bywill be prejudicedwhether the State

however, toThe is notplea. required,of or her Statewithdrawal his
firstthe has established sufficientunless defendantshow prejudice

1083;Saft, supraof the atplea.for withdrawalgrounds permitting
(1st991,F.2d 998 n.5 Cir.Buckley,v. 847United Statessee also

(1989); Ramos,denied, v. 8101988), 488 U.S. 1015 United Statescert.
discretion, formay,A in of its accountthe exerciseF.2d at 313. court

as of its of themay part weighingthe State sufferany thatprejudice
consideration, however, ismotion. Thispleaof a withdrawalequities

thatrequirementnot eliminate thenot factor and doescontrollinga
just” withdrawing guilty“fair basis for thethe show a anddefendant

Carr, As earlier demon-740 F.2d at 345. our discussionSeeplea.
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strates, showing.failed to make that weAccordingly,the defendant
ruling.affirm the trial court’s

Affirmed.

All concurred.
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