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strates, showing.failed to make that weAccordingly,the defendant
ruling.affirm the trial court’s

Affirmed.

All concurred.
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Burns, (PaulP.A.,Bryant, Hinchey, Cox & Schulte of Dover R.
brief,SpicklerCox and Sharon A. on the and Mr. orally),Cox for the

plaintiffs, MaryJane Doe and Doe.

Yakovakis, (BrianP.A.,McDonough & Lindh of Manchester T.
on the briefMcDonough orally),and for the defendant.

THAYER, plaintiffs MaryJ. The Doe and Jane Doe aappeal de­
J.)claratory judgment by (Nadeau,entered the Superior Court in

defendant,favor of the Paul Fire &St. Marine Insurance Company
(St. Paul), the ofprovider professional liability insurance to Eugene
Niedzielski, D.D.S., the defendant in the underlying tort case. Dr.
Niedzielski thebrought original declaratory judgment action claim­

insurance for events thating coverage 28,1981,occurred on August
mother,his dental office. Jane and joinedat Doe her Mary, as plain­

intiffs that action. The trial court found that PaulSt. was not obli­
insured,to cover thegated allegedbecause his sexual assault upon

Jane Doe did not arise of the services,out rendition of professional
as required by the insurance between St. Paul andpolicy Niedzielski.
The insured has intaken no thispart appeal. The Does now argue
that the assault isalleged by professionalcovered the liability policy,
because Jane Doe’s arose as a resultdamages of her inpresence the
insured’s office for the ofpurpose receiving professional Inservices.

alternative,the plaintiffsthe contend that the inlanguage contained
must, therefore,ispolicy ambiguousthe and be inconstrued their

favor Newaccording to law. SeeHampshire Trombly v. Blue Cross/­
Shield, 764, (1980).770-72, 980,Blue 120 N.H. 423 A.2d 985 We dis­

agree and therefore affirm.
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action, thedeclaratory parties stipulatedthe of thispurposesFor
DoeMary ten-year-old daughter,facts. took herfollowingto the

Jane, 28, 1981,office on inAugustto the insured’s dental order to
Adecayed repaired. broughtJane’s tooth dental assistant Janehave

then left for her lunchan examination room and the office break.to
office,dental left the the insuredOnce the assistant entered the ex-

room was shined a intositting, lightamination where Jane Jane’s
and towel over so as toplaced a folded her face obstruct hereyes

Afterwards,The sexuallyvision. insured then assaulted her. he took
infillingand a Jane’sx-rays placed tooth.

office,After the Jane informed her ofleaving dentist’s mother
had the Exeter policewhat and were notified. Thehappened, Does

a civil in September 1984,filed tort action Niedzielski ofagainst and
turn,he, declaratoryin judgment againstfiled a action his profes-

The trialliability provider,sional insurance St. Paul. court found that
insurance inthe contains no exclusion forpolicy question criminal or

acts,intentional but limits“unambiguously” coverage to occur-
performancethat “arise out the orrences of of failure to perform

Theservices.” court also that theprofessional found insured’s con-
“did not theduct arise out of rendition of Ac-professional services.”

the thatcordingly, professionalcourt ruled the liabilityinsured’s
onlyinsurance was intended to cover routine services typically asso-

with intentionaldentistry,ciated not acts such as the sexual assault
inthat occurred this case.

we toappealOn are asked determine meaningthe and scope of the
professional liability policy,The inpolicy. part, obligates St. Paul:

pay“To on behalf of the Insured all sums which the Insured
shall become tolegally obligated pay as damages outarising

the performanceof of professional services rendered or
rendered,which should have been theduring policy period,

by the anyInsured or by person for actswhose or omissions
the Insured is legally responsible .. . .”

In toorder if the plaintiff’sdetermine are thosedamages “arising
professionalout of services rendered or which should have been ren-

dered,” we must plaindetermine the ofmeaning the words “profes-
sional services.”

Neither judicialState statutes nor indecisions New Hamp­
shire have preciseaddressed the question raised here. When deter­
mining damageswhether the arose out of the rendering or failure to

services,professionalrender the look,plaintiffs us tourge justnot to
oftypethe health provided,care but to the gravamen of the com-
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ushowever, toauthority, adoptweight persuadesThe ofgreatplaint.
Co.,view, in v. Acc. &Marx Ind.ascontrary expressedthe Hartford

(1968), to thethat we must look nature12, 157 N.W.2dNeb. 870183
termsthe of the of theplain meaningact and interpretof the tortious

Marx, professionalCourt defined aSupremethe NebraskaInpolicy.
vocation, calling, occupation,a orarising“one out ofasact or service

labor, or skill...involving specialized knowledge, [that]employment
intellectual, orphysicalrather than man­mental oris predominantly

Granted, factual in14, at 872. the settingat 157 N.W.2dual.” Id.
us,now beforefrom the circumstances butdistinguishableMarx is

that a court is determin­is whenprogenyof Marx and itsthe thrust
liability itpolicy,a insurance mustcoverage professionaloftheing

of. act rather than the title orperformed,the nature theexamine
Id.; see Harad v. Aetnacharacter of the actor. Cas. andprofessional

(3d979, 1988); Curtis Ambulance v.Co., F.2d 984 Cir. Shaw­Sur. 839
(10th 1987);Comm’rs, 1371, 1379-80F.2d811 Cir.of Cty.Bd.Cty.nee
(9th977, 1981);663 981N.A. v. F.2d Cir.California, Opie,Bank of

(8th251, 1976); St.Roe, F.2d 255 Cir. PaulBurns and 536Horn v.
565, 566, 540,149 720Asbury,Ins. v. Ariz. P.2dFire & Marine Co.

(Ct. 1986); Co.,Paul Ins.v. St. Fire & Marine 683App.541 Hirst
(Idaho 1984);440, 444 E. Memo­Vigue FogartyCt. v. JohnApp.P.2d

(R.I. 1984);1, Ins.481 A.2d Standard Fire Co. v.3Hosp.,rial
9, 771 1172, 1176,Blakeslee, 1, denied,P.2d review54 Wash. 113App.

(1989).1017, theway,781 P.2d 1320 Stated another ques­Wash. 2d
determined,coverage byis notliability pro­theprofessionaltion of

actor, bythe but the nature of the act.status of tortiousfessional
actions, it isthe nature of the insured’s difficult toexaminingIn

actsthey professionalcan characterized as for theenvision how be
of policy.the insurance Theapplying provisionsof thepurposes
thethat insured had to commit theopportunitycontend theplaintiffs

in to receive professionalJane was his office serv-assault because
words, is that the professional liabilityTheir in otherargument,ices.

injuries,cover because theplaintiffs’should the insured waspolicy
as health-care specialisthimself out a when heholding professional

Nevertheless, the scope professionalofcommitted the assault. serv-
a professional’sinclude forms of medical conductdoes not allices

or a or dentist. Jane Doe’s physicalbecause he she is doctorsimply
not ajustifyin the office does characterizationinsured’spresence

in aoccurring professionalthat officewhich would label actevery
service.provide professionalservice or failure to a

to provideliableThose cases that hold the insurance carrierdo
patientsexual a arecoverage uponfor insured’s assaultinsurance an



145

from the case before us. Forlogically distinguishableandfactually
instance, that involve therapistscite a number of casesplaintiffsthe

patients by manipulatingin sexual relations with theirengagedwho
cases,In the al-therapistsemotional reactions. thesepatient’sthe

the intimate nature of the betweenexploited relationshiplegedly
the emotionalpatient by fueling patient’s physicaland andtherapist

See,for the of sex.purpose obtaining e.g.,attractions to the doctor
Mitchell, 215,Paul Fire & Marine Ins. Co. v. 164 Ga. 296App.St.

(1982); 683,Ins. 114Vigilant Kambly,S.E.2d 126 Co. v. Mich. App.
(1982); Co.,L.L. 122319 N.W.2d 382 v. Medical Protective Wis. 2d

455, (1984), denied, 783,362 174 122N.W.2d review Wis. 2d 367
(1985). inplaintiffsN.W.2d 223 The these cases alleged that their

injuries causallywere connected to the failureinsured’s to properly
treat an emotional reaction that experiencedis often un-by patients

Mitchell,psychiatric 216-17,treatment. Seedergoing supra at 296
127; (Mo.Freeman,Zipkin 753,S.E.2d at v. 1968);436 S.W.2d 763

Co., 460-63,Protective supraMedical at 362 N.W.2d at 177-78. In
case,one the therapist allegedly persuaded the victim that the act of

sex was of herhaving part prescribed Co.,treatment. Vigilant Ins.
685,at 319supra N.W.2d at 384. The inappropriate manipulation of

the so-called “transference phenomenon” obviouslyis very different
from the circumstances ininvolved the case before us. Nowhere do

allegethe that the insuredplaintiffs failed to treat a condition which
made asusceptibleJane to sexual assault theby insured. Nor does
this case involve a patient who was led to believe that sexual contact

partwas of her treatment.
otherSimilarly, cases that have allowed forcoverage sexual as-

sault committed by professional providershealth-care involve fac-
tual circumstances that are very different from those that surround
the case before us. Typically, courts have found coverage under a
professional liability policy only where the sexual contact with the

to, with,was related orpatient “intertwined from,and inseparable
567,services provided.”[the] 149 Ariz. atAsbury, 720 P.2d at In542.

Asbury the defendant his patientsassaulted while rou-performing
gynecologicaltine examinations. The Arizona Court of Appeals

found that the doctor’s tortious actions were covered under the lan-
guage or“providing withholding professionalof services.” Id. at
566-67, Nevertheless,P.2d720 at 541-42. the court limited hold-its

to instances the sexualing where abuse was related to the treatment
being sought, and cited Hirst as an of aexample case where the
tortious conduct notwas covered due to the absence of this relation-

567,ship. Id. at 720 P.2d at 542.
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injuryIn Hirst the was treated for a hand when thepatient being
occurred, thoughassault and even the wasplaintiff druggedsexual

submission, that actinto the court found the did not constitute “pro-
provisionfessional services” under the of theapplicable insurance

Doe,444.contract. 683 P.2d at to the act which harmed JaneLooking
we see no relation between the dental treatment she sought and the
sexual assault which occurred. does not inDentistry necessitate or

way involve contact between aany sexual dentist and his patient.
Blakeslee, 9,54 atWash. at 771 P.2d 1176.App.

Moreover, bycited plaintiffsthe one case the that does allow
insurance for a sexual assault committedcoverage during the course
of a dental examination veryinvolves different thanpolicy language

in in Inlanguage questionthe this case. Public Service Mut. Ins. Co.
422, (1980),v. 442Goldfarb, N.Y.S.2d 425 N.E.2d 810 the dentist’s

claims,professional liability policy specifically covered uponbased
“assault, slander, undue familiarity.” 425,libel Id. at 425 N.E.2d[or]
at that clearly813. The court found the anlanguage indicated intent
to forpay damages arising inappropriateout of contactphysical oc­

425-26,ofcurring during the course dental treatment. Id. at 425
N.E.2d at 813. The court characterized its of the in­interpretation

matter,surance as a contractualpolicy “purely anyabsent considera­
of public policy.” professionaltion Id. Niedzielski’s liability policy

Thus,contained such when we viewlanguage.no the claim before us
in a itpurely light,contractual seems clear that the parties neither

nor that an intentionalanticipated intended sexual assault commit­
by Therefore,ted the insured would be covered under this policy.

services,”not constitute “professionalNiedzielski’s actions do and
inare not covered under the insurance policy question.

contend, alternative,inThe the thatplaintiffs the phrase
out of” lends itself to a broad“damages arising construction which

withinencompasses, coveragethe of the insured’s lia­professional
bility which frompolicy, any damages originate seekingthe or rendi­
tion of professional disagree.dental services. We ‘“We construe the

of an as alanguage policy personinsurance would reasonable in the
ofposition the insured based on a moré than casual of thereading

policy Co.,as a v. Guarantywhole.’” Curtis Trust Ins. 132 N.H.Life
(1989)337, 341, 176, 179 Co.,566 A.2d v.(quoting Haley Allstate Ins.

(1987)).512, 514, 394, Therefore,129 N.H. A.2d 396529 we construe
tophrasethe out of” mean“damages arising damages which “origi­

nate from a specified source.” Webster’s Third New Interna­
Dictionary (1961). specifiedtional 117 The source out of which



147

arise, themust to the terms of insurancedamages according policy,
rendered, haveor which should been ren-servicesprofessionalis

indicates,As our sexual assault does not fallabove discussiondered.
Thus,the of dental services. themeaning professional plain-within

of professionaldid not arise out of the rendition serv-damagestiffs’
or lackices, thereof.

Additionally, argue phrase “arisingthe that the out of”plaintiffs
inreceive the same construction it received theshould broad context

analogycases. We find this tocompensationof workers’ be meritless.
to,of,injuryan out or is employmentWhether arises related for the

of workers’ claim haspurposes determining compensationa no bear-
the of whether tortious conduct arises out ofing upon question the

of services.performance professional

Finally, correctlythe note that in in­plaintiffs ambiguities
policies againstsurance are construed the insurer. Trombly, 120

770-72, However,atN.H. 423 A.2d at 985. the courttrial did not err
it found inwhen that there was no theambiguity language of the

professionalinsured’s liability policy. personsReasonable would not
“professionaldefine asservices” either sexualincluding contact or

assault between a anddentist his Seepatient. Spaulding v. Concord
Co., 515, 516, 1172,Mut. Ins. 122 (1982).Gen. N.H. 446 A.2d 1173

“We will not... create an resolveambiguity simply to it against the
514,Haley, Moreover,insurer.” at 529 A.2d atsupra 396. we will not

theapply Trombly rule “‘so as to coveragecreate where it is clear
Curtis, 342,nonethat 566supra[was] intended.’” at A.2d at 179

Parts,(quoting Co.,Robbins Inc. v.Auto Granite State Ins. 121 N.H.
(1981)).760, 764, 507,435 A.2d plaintiffs509 “The have attempted to

exists,an here,create noneambiguity where but where as ‘the policy
are unambiguous,terms clear and an mayinsured not reasonably

Curtis,expect coverage.’” 343,atsupra 566 A.2d at 179 (quoting
Farm Cabuzzi, 451,State Auto Ins. v. 455,Co. 123 N.H. 462 A.2d

(1983)).121, 131 Thus, hold thatwe the inpolicy language this case
notdoes create an whichambiguity might affect the insured’s rea­

expectations,sonable nor are there any public policy arguments
persuadewhich us to deviate from the plain meaning of that lan­

guage.

Under lawHampshireNew the burden of proving that no
insurance exists 491:22-a;rests with the insurer. RSA Laconia Rod

Co.,& Club v. 179,Gun Acc. & Indem. 123 182,N.H. 459Hartford
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(1983). court found that249, properlyhold that the trialWeA.2d 250
Paul, we affirm.defendant, Accordingly,has met that burden.St.the

Affirmed.
sit; concurred.HORTON,J., not the othersdid
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