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(1983). court found that249, properlyhold that the trialWeA.2d 250
Paul, we affirm.defendant, Accordingly,has met that burden.St.the

Affirmed.
sit; concurred.HORTON,J., not the othersdid
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Richards, York, York,Robert C. of New New by brief orally,and
se.pro

Kaufman, Scarsdale,Edward York,of New by brief orally,and pro
se.

Rochman, Beach,Martin Florida,of Palm brief,by pro se.

Backus, (RobertMeyer Solomon,& of Manchester A. onBackus
the brief orally),and for Campaign for Ratepayers Rights and John
Hilberg.

Rath, Young, Pignatelli Oyer P.A., Concord,and of and Day,
Berry Howard, Hartford,and Connecticut,of for Northeast Util-
ities Service andCompany, Sulloway Soden,Hollis and Concord,of

(Thomasfor Public Service Company of New Hampshire D. Rath
brief,and Martin L. Gross on and Mr.the Rath orally).
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(Harold Judd,Arnold, T.P. assistant at-attorney generalJohn
and for the State.torney general, orally),on the brief

Association of NewLahey Industry Hamp-J. for Business &John
shire, Advocate,for Office of byand Michael W. Holmes Consumer
brief, as amici curiae.

Per In consolidated theappeals, appellantsCURIAM. these chal-
lenge Hampshirea decision of the New Public Utilities Commission
(the PUC) in anplan agreementa rate containedapproving relating

ofCompanyto the of Public Service Newreorganization Hampshire
(PSNH) that was Northeast Utilities Servicenegotiated by Com-

(NU) inthe State. was issued thepany and This decision PUC’s
inreporteddocket DR 89-244 and Re Northeast Utilities/Public

(N.H.P.U.C.114Service New 385Company Hampshire, PUR4thof
1990). Richards,are as follows: Robert C.appellantsThe Edward

(here-Kaufman, Rochman,and Martin who are PSNH stockholders
stockholders”);inafter referred to as “the appealing John Hilberg,

who is a PSNH and forratepayer; Campaign Ratepayers Rights
(CRR), is a ratepayer group. plan provideswhich The rate for aver-

base retail rate increases of 5.5% forage per year years,seven be-
1, 1990,January integraland is an of theginning part agreement

PSNH,whereby acquire largestNU would the State’s electric util-
ity, Althoughfor billion. the stockholdersappealing argue that$2.3

low,averagethe base retail rate increases are too Hilbergand and
argue that are toothey high, appellantsCRR both sets of contend

that the improperly approvedPUC the rate plan without a finding
that the rates that would be produced by the rate areplan “just and
reasonable” in accordance with traditional ratemaking principles.

follow,For affirmthe reasons that we the PUC’s decision and dismiss
the appeals.

HistoryI. Facts and Procedural

case, inThis is an unusual that it involves a that haspublic utility
Darr,bankruptcy.declared See Federal-State Comity Utilityin

(1989).63,Bankruptcies, 27 Am. Bus. 64L.J. PSNH filed for bank­
11ruptcy chapterunder of the federal Bankruptcy JanuaryCode on

28, 1988, theciting as reasons therefor: the magnitude of its invest­
inment (Seabrook);Seabrook Nuclear 1Generating Station Unit the
indelay obtaining fromlicensing approval the federal Nuclear Regu­
Commission;latory inabilityand its to realize return on in­any its

line,vestment until Seabrook went on due to the New Hampshire
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378:30-a, theenactment of RSA so-called “anti-CWIP”Legislature’s
law, chargingutilities from rates that would enableprohibitswhich

inthe cost of “construction work Reprogress.”to recoverthem
Utilities, at 391-92.supraNortheast

incourt authorized the State to intervene thebankruptcy pro-The
negotiationsthe State entered into with PSNHceedings, whereupon

others,NU, among regardingand the level ofmanagement possible
the Recharged by reorganized company.rates that could be North-

22, 1989,Utilities, at 392. On the Statesupraeast November and
which for a of withagreement provided mergerNU an PSNHsigned

billion,NU, whichat an cost of and included the 5.5%acquisition $2.3
Utilities, at 392-93.plan. suprarate Re Northeast

14,1989,In theone-day legis-a session held on Decemberspecial
a statute which authorized the to review andadoptedlature PUC

implement legislation, chapterthe This RSA 362-Cagreement.
1990), 18,1989. legislaturebecame effective on December The(Supp.

stated that the of the statute was to authorize the PUCpurpose

agreement“to determine whether a to theproposed relating
reorganization Companyof Public Service of New Hamp-

and, regulatoryshire ofupon receipt required approvals,
the of Public Service of Newacquisition Company Hamp-

Utilities,shire Northeast would be consistent with theby
forand whether the rates electric service topublic good be

in connection with the reorganization justestablished are
and should be approved.”and reasonable

1990)362-C:l, To effectuate(Supp. (emphasis supplied).RSA IV this
1990) PUC,authorized the(Supp.RSA 362-C:3purpose,

in one or more to behearing, proceedings“after initiated
the of the Publiccompleted during pendencyand Service

Hampshire bankruptcy,of New to determineCompany
of the agreementwhether the would be con-implementation

finds,If thesistent with the commission so itpublic good.
shall, law,other ofnotwithstanding any provision establish
and inplace into effect the levels of rates ... accordance
with, in,during periods agree-and the time set forth the
ment.”

(Emphasis supplied.)
statute, heldPursuant to this the PUU on the merits be-hearings

5,1990,April May hearingstween 9 and and on rebuttal and supple-
25, Utilities,22testimony Mayfrom to 1990. Remental Northeast
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towho was aonly appellant partyis theHilberg114 at 395.PUR4th
meantime,In the bankruptcythebefore the PUC.proceedingsthe

20, 1990,on id. atreorganization plan Aprilconfirmed NU’scourt
§11rate See393, plan.of the U.S.C.subject approvalto the PUC’s

(the1129(a)(6) (1988) a reorga-court’s confirmation ofbankruptcy
of rateapproval any change providedto theplan subjectnization is

ju-withcommissionany governmental regulatoryin the plan byfor
debtor).rates of therisdiction over the

Richards, Kaufman, toseparatelyand Rochman movedAppellants
PUC,in the but their motions wereintervene the beforeproceedings

Utilities, 114 Ap-as Re Northeast PUR4th at 395.untimely.denied
court,infiled a this on behalf ofpellant petitionRichards thereafter

Rochman,Kaufman and for a writ of prohibi-himself and appellants
to this without on Junepetition prejudicetion the PUC. We denied

18, 1990. stockholders are theappealing presently appealingThe
in court.bankruptcy court’s confirmation order federal district

20,inplan JulyThe the rate an order issued onapprovedPUC
an extensiveaccompanied by1990. See id. at 469-70. The order was

decision, in analysiswritten which the its of the aver-explainedPUC
in the rate and summa-age planbase retail rate increases contained

findings.rized the evidence its It concluded that “thesupporting
of the Rate Plan as set forth herein is consistentimplementation

with the . will inpublic just.. and result and reasonable ratesgood
that ofequitably balance the interests and investors.” Id.ratepayers
at 460.

The reached comparingPUC its decision after the rate of return
the cost of Id. atto under the rate 405-08. It also com-capital plan.

thepared planrates under the rate with rates forecast for other New
utilities, 411-12,England estimated,id. at and the rates insofar as

foreseeable, ratemakingunder traditional atprinciples, id. 410-11.
The fromPUC stated that the rates the use of traditionalresulting
ratemaking would be thanmethodology probably higher pro-those
vided for by plan,the rate but that it was not required to calculate

precisethe level of rates under ratemakingtraditional “toprinciples
determine whether the Plan public good justRate serves the with
and overreasonable rates the fixed rate Id. at 410. More-period.”
over, it asserted that of just“[determination and reasonable rates
by ratemakingtraditional methodology, precluded byis the Rate

theprescribing year[Plan’s] level of retail rates over the seven fixed
Id. atperiod.”rate 408. The PUC nonetheless estimated the rates

wouldthat be achieved under traditional in-ratemaking principles,
as foreseeability permitted.sofar See id. at 410.
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stockholders, CRR,appealing Hilberg subsequentlyThe and and
for The denied their Au-rehearing.filed motions PUC motions on

17, 1990,gust appealsand these followed.

StandingII. and Preservation the Issuesof

Before the wereaching appellants’ arguments, must first
State,by PSNH,address the contention shared the and and thatNU

the lack For aappellants standing. court to hear a party’s complaint,
the have toparty standingmust assert the claim. 59 Am. Jur. 2d

(1987);§Parties 30 see also State ex rel. Thomson v. State Bd. of
(1975)Parole, 414, 419, 634,115 N.H. 342 A.2d 637 (noting that the

of the law of is topurpose standing protect against improper plain­
tiffs). agencyAfter an administrative has denied an individual’s mo­

541:3,tion for filed to inrehearing pursuant RSA order to have
standing court,to the to thisappeal agency’s decision he must dem­

decision,onstrate that his berights “may directly byaffected” the
:6, words,see inRSA 541:3 and or other that he has willsuffered or

suffer an in fact.” New“injury See Bankers’ Ass’nHampshire v.
Nelson, 129,127, 810, (1973);113 N.H. 302 A.2d 811 see also

Railroad, 263, 264-66, 158,Blanchard v. 86 N.H. 167 A. 159-60
(1933) (holding that a to an administrativeparty proceeding does not
have to anstanding appeal agency’sadministrative decision absent a
showing injury). Similarly,of direct a party has to astanding raise

onlyconstitutional issue when his own personal rights have been or
directlywill be and specifically §affected. 59 Am. Jur. 2d Parties 33

(1987). Thus, to have tostanding appeal decision,the PUC’s the ap­
stockholders, CRR,andpealing Hilberg and must demonstrate that

havethey “directly bybeen affected” it.
In addition, the must show that theappellants issues raised have

been properly preserved appeal.for To aappeal decision or order of
PUC,the one must first file a motion for rehearing with the PUC

stating “fully every ground which it is claimed thatupon the decision
orderor of is unlawful or unreasonable.” Acomplained RSA 541:4.

party any directly byor affectedperson the PUC’s decision or order
may apply for a withrehearing respect “anyto matter indetermined
the action or or covered orproceeding, included in the order.” RSA
541:3 If motion(emphasis supplied). denied,the for isrehearing the

toparty may appealthen thisby petition court. RSA 541:6. Issues
rehearingnot raised in the motion mayfor not be raised on appeal.

See RSA 541:4.
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A. The Appealing Stockholders

Appellants Richards and Kaufman are holders of PSNH common
Appellantstock. Rochman is a beneficial owner of PSNH common

in 195,000stock recorded his wife’s Collectively theyname. own
shares, is thanwhich less one of PSNH’spercent stock.outstanding
The stockholders assert that theappealing PUC’s decision approv-

their,the ining plan PSNH’s,rate resulted a violation of and consti-
tutional and statutory rights to recover their “prudent” investment
in inplantPSNH “used and useful” the generation of electricity, and
that inthey injured,have been that the value of their PSNH stock

Theyhas decreased. argue theythat should be permitted to bring
the inpresent appeal their capacities or,as individual stockholders

on behalf ofalternatively, PSNH. Because the stock-appealing
holders have not named PSNH as a toparty their we do notappeal,
address the issue of whether they have instanding to a deriv-appeal
ative capacity. Co.,See Kidd v. 273, 286-88,Traction 72 N.H. 56 A.

(1903)465, 469 (stating that a corporation is a necessary party to a
Cyclopediaaction); Fletcher,derivative 13 W. Fletcher of

Corporationsthe Law (rev.of Private 5997,§ at 277 ed.perm.
1984).

In general, a corporation’s directors,board of rather than
stockholders,its has the toauthority anbring action to redress an

injury to the corporation. Fletcher,See 13 W. 5963,§supra at 111.
Nevertheless, a stockholder’s rights may be directly affected, entit­

himling to in “(1)sue his individual capacity, where there is a special
duty, such as a contractual betweenduty, the wrongdoer and the
shareholder, (2) where[or] the shareholder suffered an injury sepa­
rate and distinct from that bysuffered other shareholders,” 12B W.

, 5911,§FLETCHER supra 421,at or by the corporation itself, Gaff v.
Federal Deposit (6thIns. 311,814 F.2dCorp., 1987).315 Cir. A dimi­

innution stock value injuryis an that does not fall within either of
and, thus,these two categories does not give a stockholder standing

to sue on his own behalf. See Dowling v. Narragansett Capital Corp.,
(D.R.I.1105, 1990).735 F. 1113Supp.

The appealing stockholders have not alleged injurya direct
as a result of the PUC’s decision approving the rate plan. Nor have
they alleged a constitutional violation of their rights that is distin­
guishable from a violation of the rights of PSNH or other PSNH
stockholders. Accordingly, we hold that they have no standing under
RSA 541 tochapter prosecute the present and,appeal, therefore,
their isappeal dismissed.
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and CRRHilbergB. Appellants

lackand CRR alsoHilbergthat appellantscontendand PSNHNU
status as a rate-Hilberg’sthatthey argueSpecifically,standing.

insufficient tomembers isstatus of CRR’sthe ratepayerandpayer
CRR,he, bythat andby Hilbergshowingastanding, absentconfer

themembers, directly bybeen affectedhaveratepayerthat its
mem-CRR, ratepayerbehalf of itsand onHilbergdecision.PUC’s

them asuponthat will be imposedincreasesbers, that the rateallege
an “injuryrate constituteplanof theapprovalof thea result PUC’s
rejoinder,Inbring thisstanding appeal.toin themgivesfact” that

Railroad, 263,N.H. 167 A.v. 86PSNH, BlanchardcitingandNU
CRR isby Hilberg and(1933), injury allegedthat themaintain158

theonlyin and thatgeneral,theinjury publican todifferent thanno
author-Advocate arethe Office of ConsumerGeneral andAttorney

in this instance.publicto therepresentized

tostanding ap­of individuals hasgrouporNo individual
agency’san administrativeinjury bycausedallegedwhen thepeal

when the affectedin general, particularlyaction the publicaffects
official or of theby agentan authorizedrepresentedinterest ispublic

Railroad, 264-65, A. at 159.at 167suprav.State. See Blanchard
inthe fact” orway formulating “injuryofThis is anothersimply

standingan association has noSimilarly,requirement.“direct effect”
a “mereuponaction basedagency’san administrativechallengeto
727,Morton, 739v. 405 U.S.in a Sierra Clubproblem.’”‘interest

if(1972). however, to its membersdoes, standing representhaveIt
Id.injured.have beenthey

Railroad, inin v. which “[t]heBlanchardplaintiffUnlike the
that ofthe order isinfringed byto have beenonly allegedinterest

he,264, 167 158, that andHilberg allegesA. atpublic,”the atsupra
members, eco­will suffer a directalleges ratepayerthat itsCRR

that ratepayershave heldjurisdictionsin otherinjury.nomic Courts
and, thus, have tostandingrate decisionsbyare affecteddirectly

Com’n,v. Iowa& Elec. S. Com.Iowa-Ill. Gasthem. Seechallenge
(Iowa 1984) cases); Cityalso423, (citing see347 N.W.2d of426-27

(Tex.Com’n, 428, App.S.W.2d 431 Civ.Utility 618v. PublicHouston
1981) cities, by theratepayers, “aggrieved”werethat as(stating

order, in inthat the increase electric ratesutility commission’spublic
burden);financial orobligation Trippsthem an addedimposed upon
(Pa.Com’n, 967,415 A.2d Ct.Public 970 Commw.UtilityPark v. Pa.

in-1980) Park, an membersthat association whose(holding Tripps
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customers, utilityhad to a com-utility standing appeal publiceluded
order). hold that as a PSNH rate-Hilberg,mission rate We therefore
CRR, of its PSNHrepresentative ratepayerand as thepayer,

members, standing bring appeal chapterhave to this under RSA 541.
CRR, ifHilberg theyand PSNH maintain that and even haveNU

decision, have failed to properly pre-to the PUC’sstanding appeal
inthem a Inby raising timelyserve their claims for manner.appeal

first that inHilberg argue ap-this and CRR the PUC erredappeal,
plan, employ proper analysisthe rate because it failed to theproving

determine the base retailaverageto whether rate increases con-
in “justtained the rate will rates that are and reason-plan produce

able”; Second,namely, ratemaking analysis.” they“traditional assert
that ofthe PUC was to consider whether therequired placement
PSNH’s Seabrook assets into a forseparate corporation, providedas
by agreement, theythe in “public good.” Finally, ap-would be the

brief,to raise a due in ispear process argumentissue their but this
merely a restatement of their first that notargument the PUC did
properly analyze the rates under the rate inplan accordance with
traditional ratemaking principles. Hilberg and CRR included the

issue, third,first arguably second,and the but not the as forgrounds
jointtheir motion for rehearing filed with the PUC. NU and PSNH
thatargue these claims were not properly preserved for appeal, be-

cause and CRR did not themHilberg raise theduring proceed-PUC
ings or offer any duringevidence the toproceedings support them.

Since and CRR did not includeHilberg the second issue as
one of the grounds for their motion for rehearing, they are precluded

raising appeal.from it on See RSA 541:4. Additionally, theybecause
made only passing brief,reference to “due inprocess” their did not
cite any constitutional and notprovisions, did address this issue dur­

oraling argument, we hold that they have not properly preserved
438,the third appeal. Isaacson,issue for See State v. 129 N.H. 439-­

(1987).40, 923, However,529 issue,A.2d 924 rejectas to the first we
NU and PSNH’s argument Hilbergthat and CRR are barred from

it onraising appeal theybecause did not raise it theduring PUC
proceedings anyor offer evidence during the proceedings supportto

Hilbergit. and wouldCRR have been unable to allegeddiscover the
PUC, i.e.,byerror made the itthat used the incorrect toanalysis

approve priorthe rate toplan, the issuance of the PUC’s decision. Cf.
(1988) (stat­589, 594,130Appeal Cheney, 164,N.H. 551 A.2d 167of

thating parties “are not entitled to take advantagelater of error
they could have ignorediscovered or chose to at the momentvery
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corrected”). Moreover,when it could have been this issue is a legal,
factual,rather one in of whichsupportthan a it was not tonecessary

evidence theduring proceedings.introduce additional PUC Because
inbydiscussed the its inthis issue was PUC decision and raised

forHilberg rehearing,and CRR’s motion we hold that it is properly
raised on appeal.

summarize,To we hold that the stockholders haveappealing no
to the and thatstanding bring present appeal, although Hilberg and

theyCRR have have failed tostanding, preserve appealfor the sec-
ond inand third issues raised their brief.

The sole issue is whether the erred inremaining approvingPUC
the rate itplan, because failed to traditionalemploy ratemaking
analysis to averagedetermine whether the base retail rate increases

in “justcontained the rate will rates thatplan produce are and rea-
sonable.”

III. Standard Reviewof
In this issue on weaddressing appeal, apply the standard of

in Areview set forth RSA 541:13. party seeking to set aside a deci­
sion of the PUC has the burden of thatdemonstrating the decision is
unlawful, or, by evidence,a clear of thepreponderance that it is un­
just or Additionally, findingsunreasonable. of fact bymade the PUC
are presumed 541:13;to be lawful andprima reasonable. RSAfacie

592,see N.H.Appeal Cheney, 130 at 551 A.2d at 166.of

IV. The Analysis the PUCRequired of
case,In this we are with andealing issue of the ofdelegation

legislative power. Subject acknowledgedto constitutional limita­
tions, below,considered the ofregulation utilities and the ofsetting

rates to forappropriate charged public utility productsbe and serv­
unique legislature.ices is the of the Co. v.province Duquesne Light

Barasch, 299, (1989); Cases,The488 U.S. 313 Minnesota Rate 230
352, (1913); N.H.,U.S. 433 see Public Serv.LUCC v. Co. 119 N.H.of

(1979).332, 340, 626,402 A.2d For substantially631 all of such regu­
lation, the has the needlegislature recognized for notexpertise

resources,asreadily part legislativeavailable of and has therefore
its to adelegated power standing regulatory commission of the legis­

Thelature’s creation. RSA ch. 363. delegated power is exercised in
378,RSAratemaking,the area of ch. which is conducted through

of rate schedules filed with the Inongoing supervision PUC. the tra­
ratemaking proceeding,ditional when utilitythe files for a inchange

378,chapter action,rates under RSA a bycourse of well defined that
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court,of this is un-the PUC’s and the decisionschapter, regulations
underreorganization agree-dertaken. the of PSNH the State’sIn

NU, the haveapproach employed,ment with traditional could been
a PSNH for and toby filing appropriate changesinitiated standard

reorganizationits rates. The element of haveexisting rate the could
PUC, course,income to the the statutorythe normal under existing

judicialwithdelegation and all of the attached. How-requirements
ever, traditional,reorganizationthe rate element of the was far from

NU,since it envisioned forprotectionscontractual a con-through
tractual of rates theguarantee designed acquisitionto cover cost of

berequired paid byto The contractual ratesNU. were intended to
inbe far beyondeffect the andperiod normally historically appropri-

utility.ate for this
The legislature, citing special needs and circumstances in the situ-

ation, 1990),RSA 362-C:l (Supp. providesaw fit to in this astatute
special to ofdelegation powerthe PUC to review this agreement.

1990).RSA (Supp.ch. 362-C Its charge was thedelegating for PUC
to “determine whether implementationthe of the agreement would

1990).be consistent with the public good.” RSA 362-C:3 It(Supp.
that, ifcharged made,such a determination is “notwithstanding any

law,”other ofprovision the contracted shallrates be established and
inplaced effect for the Inperiod.contracted Id. exercise of this au-

thority to determine good, legislaturethe public the authorized the
PUC to into forinquire “whether the rates electric service to be
established in connection with the arereorganization just and rea-

1990).362-C:l,sonable and should be approved.” RSA IV (Supp. The
parties disagree whether, inas to such consideration of the rates
stipulated by the agreement, by using phrase “justthe reason-and
able,” the legislature intended the to applyPUC traditional rate-
making principles. andHilberg CRR assert that the statute’s

“just standard,reference to the and reasonable” which is also found
in existing statutes,“traditional” ratemaking e.g., RSA 378:7 and
:28, thatindicates the legislature wanted the PUC to undertake a
traditional ratemaking procedure, and thejudge rates under the rate
plan according to “just standards, or,established and reasonable” in

words,other to conduct a “traditional ratemaking analysis.” By “tra-
ditional ratemaking analysis,” Hilberg and CRR refer the rate-to
making process indescribed Appeal Conservation Lawof
Foundation, (1986).606,127 N.H. 507 A.2d 652

to thisAccording process, rates are determined theusing follow-
= = =(B+ing r),formula: R O revenue,x where R required O

= =allowed Boperating expenses, rate rbase and rate of return. Id.
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N.H.,671; Public Serv. Co. 130 N.H.633, A.2d at Petitionat 507 ofof
dismissed,(1988),265, 263, 488270-71, appealA.2d 266 U.S.539

(1989). the values of theappropriateThe PUC first determines1035
base, return, and the util-in the rate rate ofthree variables formula:

Conservation LawAppeality’s operating expenses.allowed of
633-40, RateFoundation, N.H. 507 A.2d at 671-75. base is127 at

that has inmoney utilityamount the investedas ‘“the ofdefined
lines)(like and that ittransmissioncapital generating plantassets

634,its customers.’” Id. at 507 A.2d at 671to services toprovideuses
Glicksman, the Cost Construction Ca-Allocating Excess(quoting of

429,All?,”It Kan. L. Rev.PayTo For 33pacity: “Who Will Have
(1985)). inthat is “used and useful”may only property432 It include

in which utility’sthe of the investment waselectricity,generation
637-38,time Id. at 507 A.2d at 673-74. The“prudent” at the made.

return, expressedrate “a to the rate base as apercentage appliedof
debt,in on long-termamount order to ‘interest divi-producedollar

onstock, and common stockearnings (includingdends on preferred
635,id. at A.2d at 672retained 507earnings),’” (quotingorsurplus

RegulationPhillips, Jr., ofThe Public Utilities 332C.
(1985)), “yield comparable generally beinga return ‘to thatshould

in thegeneral part countrythe same time and the same of onmade at
in which areundertakings byother business attendedinvestments

(quotinguncertainties^]’”risks Id. Co.corresponding and Bluefield
(1923)).679,Comm., 692 it hasv. 262 U.S. Once deter-Pub. Serv.

variables,the thenthe values of three the PUC calculates themined
from which areallowed rates derived.requirement,revenueutility’s

633-40,Id. 507 A.2d atat 671-75.
note, Appealand CRR Conservation LawHilberg quoting of

Foundation, “any attempt judge [ofthat to reasonableness rates]
. . .process would risk . . .apart ratemaking]from traditional[the

639, PSNH,andunconstitutionality.” at 507 A.2d at 674. NUSee id.
hand, to interpret (Supp.on other maintain that RSA 362-C:3the

1990) statutoryrequiring apply ratemakingthe PUC to these' re-as
nullifyin the rate would the statute’sanalysis planits ofquirements

impossible approveit would then “be to the Ratebecausepurpose,
PSNH,State, and thatAgreement.” argueThe and NU also tradi-

analysis con-constitutionally required. Theyis notratemakingtional
if required,it the PUC satisfied thistend that even were

be withplanthat the rate would consistentrequirement by finding
ratemaking principles.traditional

estimate, insofarthe that the PUC did as rea-note at outsetWe
foreseeable, usingwould be traditionalproducedwhat ratessonably
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ratesthese to thecomparedand itthatmethodology,ratemaking
Utilities, 114 PUR4th atrate See Re Northeastplan.under therates

this wascomparisonclaim thatapparentlyand CRRHilberg410.
to, not, a full-but did conductinvalid, requiredwasthe PUCbecause

ofof which a determinationratemaking proceeding, partasblown
beof Seabrook wouldand useful” valueand “used“prudent”the

their argu-characterization ofon thisour discussionmade. We base
ment.

A. RSA 362-C:3Under

that RSA 362-­argumentand CRR’sHilbergresolveTo
1990) ratemakingtothe traditionalapplyPUCobligated(Supp.C:3

rate “principlesunder the plan,in of the ratesanalysisitsprinciples
statutoryto look first to theusinterpretation requirestatutoryof

Doe, 270, 276, 564N.H. A.2ditself,” 132Petition Janelanguage of
in the best indica­433, (1989), words the statute are438 for the used

149, 152,N.H.Geiger,v. 133See Chambersof intent.legislativetion
(1990). will be inter­1356, possible, a statuteA.2d When1357573

meaning.with its Petitionplainin manner consistentapreted of
a276-77, A.2d 438. “We also examineDoe, 564 at132 N.H. atJane

Taylor,v. 132statutory scheme.” Statein relation to thestatute
(1989).172,318, 174314, 566 A.2dN.H.

362-C, 3, provides:chapterof RSA sectionoperativeThe section
to theauthorized ... determine whethercommission is“The

agreement would be consistent withof theimplementation
finds, shall,so it notwith-If the commissionpublic good.the

law, and placeestablishstanding any provisionother of
with,inthe of rates ... accordance andinto effect levels

in, agreement.”thethe time set forthduring periods
consistencyofIn this determination(Emphasis supplied.) making

1990)(Supp.the authorizes the PUCgood,with RSA 362-C:3public
in willplan agreementthe rate contained theto determine whether

“just ap-and reasonable and should berates that areproduce
inspecificallythis is mentioned RSASince considerationproved.”

362-C:l, 1990), it is the determina-operativeessential to(Supp.IV
533, 814,Perra, 537,v. 127 N.H. 503 A.2dpublic good.tion of State

(1985) interpretedthat statutes shall be to effectuate(stating816-17
intent). 1990)RSA (Supp.362-C:3 doeslegislature’s expressedthe

not, however, the PUC to undertakeexpressly require any particular
rateanalysis plan.of the

inthat, the itsargue legislatureand CRR because decla-Hilberg
“justof and used the andfindings specifically phraseration purpose
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reasonable,” of found in statutes,a term art traditional ratemaking it
ratemakingintended the to use traditional toanalysisPUC assess

thethe rates under rate plan.

It not from fact “justdoes follow the that the phrase and
used inreasonable” is traditional ratemaking statutes that these

statutes in theapply present case. In Petition Public Service Co.of
New aHampshire, subsequentcase decided to our indecisionof

Foundation,Appeal Conservation Law we stated that in the con­of
stitutional ofsense the phrase,

just that,and reasonable rate is one“[a] after consideration
interests,the competingof relevant falls within ofthe zone

utilityreasonableness between confiscation of property or
investment and ratepayer exploitation.”interests

Thus,274,130 N.H. at 539 A.2d at 268. we recognized “justhave two
a statutoryand reasonable” broader,standards: standard and a con-

stitutional standard. The question that remains is whether the legis-
the statutory “justlature intended and reasonable” standard to

in toapply “justaddition the constitutional and reasonable” stand-
ard.

significant onlyIt is that place phrase “justthe the and reason-
1990)inappearsable” RSA inchapter (Supp.362-C is its “Declara-

tion of and RSAPurpose Findings,” 1990),362-C:l in(Supp. and not
1990),(Supp.RSA362-C:3 the Thatoperative section. the legislature

used the inphrase only the of purposedeclaration and findings sec-
tion is with aconsistent determination that it usingwas the inphrase

broader, sense,the constitutional rather than in the specific,more
statutory The legislature’ssense. omission of phrase “justthe and

1990),reasonable” from RSA (Supp.362-C:3 entitled “Action theby
Commission,” indicates that the legislature did not requireintend to
the PUC to undertake analysis.traditional ratemaking Had the leg-

so,islature intended the PUC to do it could haveeasily made this an
express requirement. It is not the function of courtthis to add provi-
sions to the legislaturestatute that the did not see fit to include.

R.R.,v.Sigel 8,Boston & 23, 794,Maine 107 N.H. 216 A.2d 805
(1966). Furthermore, legislature’s that,the mandate having deter-

public good,mined the contracted rates are to be implemented as
agreed, any law,”other“notwithstanding provision of calls more for
contract review and than forratification ratemaking.creative

1990)RSA soInterpreting (Supp. require362-C:3 as to the PUC to
use analysistraditional would alsoratemaking directly contravene
the express intent of the inlegislature RSAenacting chapter 362-C
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887, 889,Carter,1990). 133 N.H.Inc. v.Quality Carpets,(Supp. Cf.
‘so(1991) will construe statutesthat254, “[w]e(statingA.2d 255587

” Sweeney,v. 90State(quotingpurpose’­evidenteffectuate theiras to
(1939))). fol­stated the41, legislatureThe127, 128, 415 A.2dN.H.

(Supp.362-Cchapterof RSAfor its enactmentas reasonslowing
1990):

of the statepeopleof thehealth, and welfaresafetyThe“I.
econ-of the state’sorderly growthandHampshireof New

furnishingfor thesystema soundthat there beomy require
electric service.of

utility,electriclargeststate’sThe of thebankruptcyII.
has threatenedNew Hampshire,ofCompanyPublic Service

of electric service.reliability and costadequacy,the
in electric servicegrowthand predictedIII. The present

arequires promptin New Hampshirethe state ofdemands
Publicand ofreorganizationthe bankruptcyresolution of

Hampshire.”of NewCompanyService

1990) towas(Supp.362-Cchapterof RSApredominant purposeThe
theby authorizingbankruptcyof the PSNHthe resolutionexpedite
theandPUC, approve implementof toupon finding public good,a

bankruptcy by providingthe PSNHwhich would resolveagreement,
utility.of thereorganizationfor a

a complex proc­would involveratemakingAn effort at traditional
which, above, number of steps.we noted consists of a Seeasess

Foundation, 633-40,127 N.H. at 507Conservation LawAppeal of
1990) asIf were(Supp. interpretedA.2d at 671-75. RSA 362-C:3

toessentially would besuggest, requiredand CRR the PUCHilberg
as twolonghold a which could take as one orratemaking proceeding

RegulationPhillips, Jr., Theyears. of Public Util­See C.
(1985) “‘[fjrom finish,(stating proceedingsthat start to theities 732

... 21 4 SENATEratemaking.’” (quotingmore than months foraveraged
StudyAffairs, FederalC­ on Governmental onomm.

(1977))).Regulation, Cong., consequence95th 1st Sess. 7 As a of
1990),of RSA the resolution of theinterpretation (Supp.this 362-C:3

bankruptcy delayed expedited,PSNH would be rather than a result
Further,clearlythat was not the theby legislature. agree­intended

subjectwas not an for traditional Itsappropriate ratemaking.ment
nature, termits rate base and its extendedstipulatedcontractual

ina sham or exercise futil­ratemakingwould have made traditional
ity.
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the we hold that RSAforegoing analysis,Based upon
1990) not the PUC to raterequire analyzedid the(Supp.362-C:3

in ratemaking principles. By usingaccordance with traditionalplan
reasonable,”“just the referred con­phrase legislaturethe and to the

standard, rather than“just “justand reasonable” the andstitutional
statutes,infound ratemaking ap­reasonable” standard traditional

inratemaking procedures, Ap­to traditional and discussedplicable
Conservation Law Foundation.peal of

LawB. ConstitutionalUnder

appearand to that theHilberg argueCRR also PUC was constitu-
traditionaltionally required apply ratemaking analysis. Again,to

Inthey Appeal authority.cite Conservation Law Foundation asof
Foundation,Law “anyConservation we noted that at-Appeal of

tempt judgeto reasonableness fromapart[of rates] [the traditional
ratemaking] process unconstitutionality.”would ... risk... N.H.127

639, not, however,at 507 A.2d at We did foreclose674. the possibility
constitutionallythat there existed other meanspermissible of deter-

rates,“just ourmining and reasonable” nor should in thatholding
be unconditionally requiringcase construed as the use of that tradi-

ratemaking methodology.tional
A that the use of that traditional isholding ratemaking formula

constitutionally would be torequired contrary well-established fed-
law. Ineral constitutional case Federal Power HopeCommission v.

Co., (1944), area,591Natural Gas 320 U.S. the seminal case in this
United States Court held the FederalSupremethe that Natural Gas

Act, (1988),§15 theU.S.C. 717 does not use ofrequire any particular
informula rates. Id. at 602. The Court thedetermining stated that

methodology Instead,used to rates is irrelevant. See id. is theset it
important:result reached that is the total effect of or-“[i]f the rate

unreasonable,unjust judicialcannot be order said to be ...inquiry
at an end.” theAlthoughis Id. Court decided the case theunder

Act, itFederal Natural Gas noted that “there are no constitutional
than ofrequirements exactingmore the standards the Act.” Id. at

607.

in inholding HopeThe has been followed numerous subse­
In v.Supreme cases. Wisconsin Federalquent Court Power Com­

mission, (1963),373 U.S. 294 the Court stated:

a particulardeclare that method of rate regulation“[T]o
unlikelyis so to make it thathighly anysanctified as other

whollymethod could be sustained would be out of keeping
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ap-articulatedclearlyandconsistentwith this Court’s
Commission’sPower]of the [Federalquestionto theproach

thatbeen statedrepeatedlyIt hasrates.topower regulate
inthe Commissionbyneed bemethodsingleno followed ”rates.reasonablenessandjustnesstheconsidering of

in Co.recently, Duquesne LightMostsupplied).(emphasis309Id. at
(1989), principlereaffirmed thethe CourtBarasch, 299488v. U.S.

whichof the rate orderimpactbut thetheory,theis not“‘[i]tthat
602);at see also Petition320 U.S.Hope,(quotingId. at 314counts.’”

275, (statingA.2d at 268N.H., N.H. at 539130Co.Public Serv. ofof
ofthe end resultonlyconcerned withisthe Federal Constitutionthat

re-order). constitutionallywas notthe PUCAccordingly,a rate
in its ofanalysisratemaking principlesto traditionalquired apply

plan.raterates under thethe

ConclusionV.

1990) didconclusion, (Supp.hold that RSA 362-C:3In we
in withthe rate accordanceanalyze plantonot the PUCobligate

would bemethodologynor suchratemaking principles,traditional
Further,the welegislative delegation.withor consistentpractical

constitutionallywas not re­ratemaking analysishold that traditional
argueand neither nor dem­Hilbergin case. Since CRRthisquired

unjustis orplaneffect of the ratethat the totalonstrate
ofunreasonable, theythat have failed to sustain their burdenwe hold

decision the rate wasapproving planto show that the PUC’sproof
Therefore, the beunlawful or unreasonable. PUC’s decision must

592,Cheney, 130 N.H. at 551 A.2d at 166.Appealaffirmed. See of

Affirmed; appeals dismissed.

Brock, C.J., Batchelder, J.,and dissented.

Batchelder, J., InBrock, C.J., dissenting: appealthis weand
intent behind RSA 362-C:3legislativeasked to determine theare

intended to1990), legislature requirewhether thespecifically,(Supp.
NUplan negotiated byrates under the rateanalyzethe PUC to the

statutory ratemakingwith existinginand the State accordance
ratepayerswill affect electric all overtodaystandards. Our decision

under the rate andremaining planfor theHampshire periodNew
forth,hereinafter set we believe thatlonger. For the reasonsperhaps

1990)majority (Supp.the has RSA 362-C:3incorrectly interpreted
and, inlegislature,to reach a result that intended thebywas not
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addition, theythat have federalmisapprehended constitutional rate-
inmaking requirements discussed both federal and incases the deci-

sions of this court.

I. The “Just and Reasonable”Statutory Standard is Presumed to
Apply

1990)362-C:3 oneReading (Supp.RSA to effectuate of the legisla­
in enacting 1990),ture’s RSAexpress purposes chapter 362-C (Supp.

StatutorySinger,2Asee N. §Sutherland Construction
(Sands58.06, 1984),at 723 4th it theed. is clear that PUC was re­

quired to determine rates under plan “justwhether the the rate are
and inAlthoughreasonable.” not defined RSA chapter (Supp.362-C
1990), “just and reasonable” term of art inis a used RSA 378:7. RSA
378:7, by Commission,”of“Fixing requiresentitled Rates the PUC

“just rates,to set orand reasonable” rates arethat “sufficient to
yield not that a return onless reasonable the cost theof ofproperty
the and useful inutility publicused the service less accrued depreci­

Accordingation.” See 378:27 and toRSA :28. well established canons
construction,statutoryof it not onlyis assumed that the legislature

standard,was aware of this andstatutory “just reasonable” see Wy­
552, (1908)557, 387,att v. Board N.H.Equalization, 74 70 A. 390of

that a statute read in the(stating light“must be of the circumstances
then itexisting,” including declared”),-but“the law as was then that,
by “justusing the term and reasonable” when it enacted RSA chap­

1990),ter 362-C the intended this(Supp. legislature standard to ap­
ply-

“ ‘It is assumed that the legislaturewhenever enacts a provi-
sion, init mind previoushas statutes to therelating same

. . .subject matter.

otherwise,Unless the context indicates phraseswords or
in inprovisiona that were a priorused act topertaining the
same subject matter will be construed in the same sense.’”

Falls, 809-10,Appeal 805,Town 126 N.H.Hampton 498 A.2dof of
(1985)304, added)(emphasis SINGER,307 (quoting 2A N. SUTHER-

Statutory (Sands51.02,§LAND Construction at 453-54 4th ed.
1984) (footnotes omitted)).

This court further term “justdefined the inand reasonable” Ap­
peal Foundation, 606,Conservation Law 127 N.H. 507 A.2d 652of
(1986). case, that,In that we given statutes,stated the above-cited
the term or “just“reasonable” and reasonable” rate
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the result the rate-referringas to“must be understood of
thatratemaking processThe fixes ratesmaking process.

utility’s requirement.a revenue Reduced to itssatisfywill
essentials, be arequirement may expressedthis revenue as

= (B r),+ x where R is the allowedutility’sformula: R 0
B0 is its allowedrequirement; operating expense;revenue

base, depreciationis its rate defined as cost less of the util-
in service,useful theity’s publicthat is used andproperty

378:27; r is rate of return onsee RSA and the allowed the
rate base.”

added).633-34, 507Id. at A.2d at 671 The court went on to(emphasis
lengthdiscuss at some “both the standard of reasonable rates and

633,inresponsibility lightthe commission’s of that standard.” Id. at
507 A.2d at 671.

innothing languageThere is either the or the oflegislative history
1990)RSA to rebut thechapter (Supp. presumption362-C that the

“justintended the andlegislature phrase reasonable” to refer to the
statutory “just and reasonable” legislature’sstandard. The use of
the phrase “notwithstanding any provision not,other of law” does
contrary argue,to what NU and PSNH indicate that it did not intend

“justthe andstatutory reasonable” standard to apply, because this
neither limits nor describes thelanguage analysis the PUC was re-

into undertake order to assessquired the reasonableness of the
rates under the rate Nor does the fact thatplan. the phrase “just and

in 1990),reasonable” appears only RSA 362-C:l (Supp. entitled
Purpose“Declaration of and meanFindings,” that the legislature

broader,was inusing it its constitutional sense. It is only logical that
this phrase, that it is used inprovided context,the same has the
same inmeaning regardless of its location statutorythe scheme. Ad-
ditionally, 1990)the legislative history of RSA chapter (Supp.362-C
provides no legislatureindication that the anyintended standard
other than “justthe statutory and reasonable” standard to apply.

1990)Therefore, (Supp.RSA 362-C:3 required the to deter-PUC
mine whether the rates under planthe rate met “justthe statutory
and reasonable” standard discussed in Appeal Conservation Lawof
Foundation.

Such an not,of theinterpretation statute does as the majority sug-
gests, contravene the legislature’s apparent intent to expedite the
resolution of the PSNH bankruptcy. The assumption underlying the
majority’s decision is legislaturethat the wanted to expedite the res-
olution of the PSNH bankruptcy by thatensuring the PUC would be
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and the the rateapprove implement agreement, includingable to
A atas close look the of RSAquickly possible. plain languageasplan,

1990) however,legislative history,and its re-chapter (Supp.362-C
veal this to be unfounded.assumption

1990),chapter (Supp. legislatureWhen it enacted RSA 362-C the
authorized to determine ... whetherstated that the PUC “should be

to be established the rate plan[underthe rates for electric service
362-C:l,in . . . should be RSAagreement] approved.”contained the

1990) added). legislature clearlyThe did not(Supp. (emphasisIV
rate Ifrubberstamp plan. legislatureintend the to the the hadPUC

to be it could have enactedapproved, simplywanted the rate plan
It is wellplan.the rate established that thelegislation approving

authority utilitythe to set rates. Seelegislature Duquesne Lighthas
Barasch, 299, (1989); Cases,313 TheCo. v. 488 U.S. Minnesota Rate

(1913)352,230 U.S. 433 that is a(stating rate-making power“[t]he
and a oflegislative power necessarily implies range legislative dis-

cretion”). Thus, there was no reason for the tolegislature delegate
PUC, it wantedauthority exper-this to the unless the PUC to use its

inanalyzetise to the rate The PUC hasplan. expertise determining
reasonable,” which“justwhether rates are and it has obtained as a

inratemakingresult of numerous accordanceholding proceedings
Byapplicable ratemaking delegating authoritywith the statutes. the

to rate to the withoutapprove plan anythe PUC further instruc-
tions, legislatureit follows that the intended the toPUC conduct its

of the rates under the ratecustomary analysis plan, whereby it
statutory “justwould determine whether the rates met the and rea-

readingsonable” standard. This of the statute is consistent with the
1990):legislative history chapter (Supp.of RSA 362-C “This bill

authorizes the to conduct a and completePUC review of ratethefull
words, it toagreement____In delegatesother the PUC the authority

perform expertto an review of the technical terms of Agree-the
1989) (em-Session, 14,(Specialment.” N.H.H.R. JOUR.8 December

added).phasis
The desired a resolution oflegislature prompt the PSNH bank-

but it desired more. It alsoruptcy, wanted to ensure that the rate
plan undulywould not burden its Aratepayer constituents. prompt
resolution of the PSNH and abankruptcy careful review of the rate

in not,accordance with traditionalplan ratemaking wereprinciples
however, Moreover,mutually goals. enormityexclusive the of the un-

case,in namely,involved this thedertaking decision whether or not
years increases,to a rate for seven ofimplement plan calling rate

inwarranted a conservative approach determining the fairness of
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inthe treatmentconclusory engaged byrather thanthe rate plan,
former;thehad sound reason tolegislature expectthe ThePUC.

otherwise, bythe statute and shuntedadopted planit could have rate
in thisany participation process.the PUC from

Rates Must Be Assessed in the ContextII. The Reasonableness of of
Ratemakingthe Process

of law also thePrinciples requiredfederal constitutional PUC to
of the under inplanassess the reasonableness rates the rate the
process. “justcontext of the The establishmentratemaking of and
arates of investor in­balancing ratepayerreasonable” involves and

terests, Co., 591, (1944),HopePower Comm’n v. Gas 320 U.S. 603
inwhich whenoccurs rates are determined accordance with tradi­

tional seeratemaking principles, Appeal Conservation Law Foun­of
dation, 633,127 A.2d at (statingN.H. at 507 671 that the traditional

theratemaking process “appropriately competingbalances interests
of who lowestratepayers possibledesire the rates and investors who
desire that are ahigher”). By determiningrates rate baseproper

base,value and a reasonable rate of return on rateby allowing that
and,ratepayersthe PUC ensures that do not excessive rates inpay

addition, an returnguarantees adequateinvestors on their invest­
ment. a rate is orparticular ‘unjust’ ‘unreasonable’ will“[W]hether

extent on what is a fair of returndepend to some rate thegiven risks
ratesetting system,under a and on theparticular capitalamount of

the areupon which investors entitled to earn that return.” Du­
488 U.S. atquesne, 310.

the United States hasAlthough Supreme Court often stated that
there is requiredno constitutionally ratemaking methodology or for­
mula, 316;Duquesne, Comm’n,488 at Colorado v.U.S. Interstate Co.

581, (1945);324 602,U.S. 605 Hope, 320 U.S. at it must be remem­
bered that in these ofcases the the traditionalapplicability ratemak­
ing issue,itselfprocess was not at but rather specific aspectsome of
the ratemaking process, base.example,for rate See Duquesne, 488

301-02; Comm’n,U.S. at Interstate atColorado Co. v. 324 604-­U.S.
05; 603;Hope, Comm’n,320 U.S. at also v.see Wisconsin Fed. Power

(1963)294,373 U.S. 308-10 that rates on an(holding establishing
area-wide, opposedas to an individual company basis is not uncon­

(1942)Co.,stitutional); Power v. PipelineComm’n 315 (up­U.S. 575
Federalholding base,the Power Commission’s as ratefindings to

return).period, rate,amortization ofamortization interest and rate
By stating single formula,that there is no ratemaking the Court
apparently meant that was no requiredthere formula for determin-
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in ratemakingthe traditionalvariables usedof the threeanying
LawConservationAppealAccordas rate base.suchprocess, of

cases).637, at 673 Its hold-(citing507 A.2dFoundation, 127 N.H. at
to standbroadly majority suggests,as theread asshould not beings

“justto be and reason-mayrates be foundthatthe propositionfor
without reference toof theable,” phrase,in sensethe constitutional

instance,In “traditionalthisprocess.ratemakingtraditionalthe
ratemaking process,generalto therefersratemaking process”

rate base andproperin relation to thewhereby rates are determined
for-followingas theexpressedbemayprocessof return. Thisrate

= not neces-(B formula isr); specificuse of this+ x butmula: R 0
is is633, requiredA.2d at 671. What507id. atrequired. Seesarily

reasonable,” a util-“justrates are andwhetherthat, determiningin
return,and rate ofrate basepropertheconsiderities commission

failed to do.in this case the PUCwhich
Foundation, this court noted thatLawIn ConservationAppeal of

of rates theapartreasonableness fromtheany attempt to determine
in that case would entail thedescribedprocessratemakinggeneral
639,127 N.H. at 507 A.2d at 675.unconstitutionality.risk of

so, the or Federal Constitutionbecause State“This is not
rate, existing conceptsbut becauseaguarantees particular

devel-ratemakinglimits of have beenof the constitutional
that does not determine howin a processthe context ofoped

in theinterest isolation fromcompetingonerecognizefar to
as ametaphoricallyhas been describedprocessother. That

investors,in which the interests ofcalculus”“constitutional
customers, Consequently,of are variables.like the interests

inde-might appliedthat beany criterion of reasonableness
suchthat does reflectbalancing processfrom thependently

by invit-unconstitutionalityrun the risk ofinterests would
without to the ofregard balancingof ratesfixingtheing

interests.”

omitted). State, 353,(citations in v. 95 N.H.Similarly, CompanyId.
(1949), stated thatA.2d 9 we64

called to ourcase, subsequentin decisions“in the asHope
whose ordersbodytheattention, regulatorythe offindings
which a ratebya processrationalwere sustained disclosed

toapplied,andreturn were determinedand a rate ofbase
rates, in defaultorreturn translated intotheproduce

findings.”thereof, was remanded for furthercasethe
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357, inId. 64 A.2d at 14. the aReadingat above-cited cases consist-
manner, that,theyent teach isalthough constitutionallyus there no

base,formula for rate orrequired determining the other variables
used in traditional ratemaking methodology, rates cannot pass con-

theystitutional muster unless have been indetermined relation to
return, words,the base and rate in inproper rate of or other accord-

ratemaking process.ance with the traditional

The AnalysisIII. PUC’s the Rate Planof
case,In presentthe the thecomparison bymade thePUC between

under rate planrates the and the estimated traditional rates for the
invalid,same was because the did notperiod properlyPUC deter-

likelythe ratesmine under traditional In-ratemaking methodology.
of determining applicablestead the rate base by thecalculating
of inprudentvalue PSNH’s investment used and inproperty useful

of electricity,the thegeneration PUC assumed the rateapplicable
billion,bebase to NU’s of inacquisition cost PSNH$2.3 contained
Rethe Northeastagreement. Service CompanyUtilities/Public of

(N.H.P.U.C. 1990).385,New 114Hampshire, PUR4th 410 It sodid
in spite of its decision in Reprevious Public Service Co. Newof

(N.H.P.U.C. 1985),66 PUR4th 349 inHampshire, which it stated
that

a justrates on and“[reasonable reasonable rate base can-
finallybe prescribednot without a prudency determination

theof investment incapital rate base.

We cannot theprejudge reasonableness of rates or make a
definitive finding that rates fromresulting capitalthe in-

investment are undulySeabrook burdensome without first
finding the toprudent theyinvestment which relate.... We
are bound theby New Hampshire and federal Constitutions
to assure ultimatelythat will justPSNH receive compensa-

through prudenttion rates on investment. While there are
guaranteesconstitutional of opportunitythe to earn a fair

return, mayrates ‘prohibitive, exorbitant,not be undulyor
toburdensome the public.’ The essential reconciliation of

prudent reasonable,investment and undulynot burdensome
rates may be in aaccomplished rate proceeding when PSNH
seeks rate support for the addition of Seabrook to its rate

A prudencybase. investigation should be byinitiated the
commission on a timely to anbasis assure anal-in-depth
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rate leveland the reasonableinvestmentprudentysis forof
rate-unduly burdeninginvestors withouta return tofair

payers.”
omitted)added) (citations S.W. Tel.(quoting424 (emphasisatId.

(1923) (Brandeis, J.,276, n.2Comm., 290262 U.S.v. Pub. Serv.Co.
dissenting)).

value ofby thefigure findingthis billionPUC arrived at $2.3The
non-Seabrookmillion and value of PSNH’sto be theSeabrook $700

labeledThe million was asremainingmillion. $800to beassets $800
however, that theIt not appear, $800does“acquisition premium.”an

anythe value of particular“acquisition premium” representsmillion
inincluded rate base. See Reproperlyas to besoutility property,

(the onUtilities, rulings114 at 467-68 PUC’sPUR4thNortheast
7). Thenumbers 3 andrequested findings $800Hydro Intervenors’
the be-legitimately bridge gapdoes notacquisition premiummillion

to paidand the be for PSNHpricethe value PSNH’s assetstween of
a who is to contrib-NU, is to forcedratepayerand of little solaceby

which does notpresumably generatea return that assetute to on
Ap-junkto bondholders. Seeelectricity merely helps indemnifybut

Foundation, 650-51,127 N.H. at 507 A.2dLawConservationpeal of
Batchelder, J.,C.J., dissenting).and(King,at 682-83

value, itthe not calculate the rate baseapplicabledidSince PUC
likelythe rates under traditionalunable to determineproperlywas

willand them to the rates that bemethodology compareratemaking
Therefore, inrate the PUC erredby plan. approvingtheproduced

it did determine whether theplan, properlythe rate because not
reason-plan “justthe rate are andbyrates that would be established

able.”

IV. Conclusion

case, and in-contemplated, ratepayersIn andlegislaturethis the
to, a ofalike careful and review thethoroughvestors were entitled

in withaccordance traditionalby ratemakingrate the PUCplan
PUC, thedeterminingYet instead of whether ratestheprinciples.

ratecharged planwill be under theratepayersthat New Hampshire
reasonable,”“just inquiryand focused its whether theuponare

necessary pay-minimum finance theplan yields“rate the rates to
the to PSNH creditorsbankruptcy compromisement of billion$2.3

without or the N.H.unduly burdening ratepayersand holdersequity
Utilities, 114 ateconomy.” AlthoughRe PUR4th 405. theNortheast

decision,inFoundation itsAppealcited Conservation LawPUC of
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apparently fully comprehendit did not the requirements this case
imposes. cursoryAs a result of its ofanalysis the rate plan, rate­
payers may unjustlynow be locked ainto rate whichplan onlynot
provides for seven consecutive years of rate increases totaling, on a

basis,cumulative approximately forty-five percent, Re Northeast
Utilities, 410,114 atPUR4th but which contains a return on equity

increases,“collar” and which for“ceiling” allow further id. at 418.
PUC,The which years agofive short refused to consider the po-

tential aeffect of PSNH seebankruptcy, Appeal Conservationof
Foundation, 670,Law 127 N.H. at 507 C.J.,A.2d at 695-96 (King,

Batchelder, J.,and indissenting), authorizing the further borrowing
of hundreds of millions of dollars for the completion of Seabrook

IUnit at its then-projected completion cost of dollars,billion$4.7 id.
648-49, 681,at 507 A.2d at has once again fallen short of the mark

which the New Hampshire Legislature and ratepayers should rea-
sonably of it inexpect the ofperformance its high constitutional
duty. It has found a schedule of rate increases to be in the public
good without indetermining the first instance they “justwhether are
and reasonable” as that term by court,has been used this the United

Court,States Supreme the New Hampshire Legislature, and its own
decisions.

The decision of the court today jeopardizes New Hampshire rate-
payers’ ininterest receiving adequate utility cost,service at a fair
because it inresults the establishment of a schedule of electric rates
that must be borne by ratepayers over a period yearsof without an
oft-promised prudency hearing concerning PSNH’s investment in
Seabrook, see Re Public Service Co. New Hampshire, 66 PUR4thof

424,at which now billion,exceeds Re Utilities,$6.5 Northeast 114
(asPUR4th at 1,392 of January 1990, the total Seabrook,cost of

allincluding direct costs and interest charges, was approximately
billion). For$6.5 the reasons set herein,forth we would remand this

matter to the PUC for its appropriate andinquiry, accordingly, we
respectfully dissent from today’s per curiam opinion of the court.


