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OpinionMemorandum

of the Superiorfrom an orderThayer, plaintiffs appealTheJ.
J.) B motion for(M. Realty’s& JdefendantgrantingFlynn,Court



175

insummary appeal by plaintiffsan from the Hennikerjudgment
(ZBA)Adjustment’sBoard of decision theirZoning denying appeal.

ZBA toplaintiffs appeal,The had allowed the file an beyond pe-the
rules,in zoningriod for theprovided board from the Henniker Board

B Realty’sof Selectmen’s of & J aapproval application buildingfor
In motion Bits for & Jpermit. summary judgment, Realty argued

was andplaintiffs’ appeal timelythat the not filed that the ZBA did
the authority compliancenot have to waive with the appeal period

rule. We affirm.
11, 1988,On theOctober Henniker Board of Selectmen approved

application 26th,B forRealty’s building& J a Onpermit. October
plaintiffs Kevin Daniel and RestaurantDaniel’s filed an ofappeal

late,that decision with the ZBA. The appeal was filed one day under
the boardzoninglocal rule which that suchprovides shall beappeals
filed within fourteen of adays bydecision the selectmen.

16th,At a ZBAhearing before the on November defendant B & J
Realty raised the issue of the plaintiffs’timeliness of filing. The ZBA

day’sruled that indelayone wasfiling significantnot and that the
ZBA rules notneed be Bstrictly enforced. & RealtyJ did not appeal

22nd,ruling.this On November ZBAthe heard the ofmerits the case
inand decided favor of B & Realty.J The plaintiffs subsequently

rehearing,filed a motion for which was bydenied the ZBA.
Daniel’s an 23, 1989,Restaurant filed onappeal January with the

superior court to RSA Bpursuant 677:4. & J aRealty filed motion for
summary judgment, arguing that appealthe was barred because the
original appeal to the ZBA was untimely. superiorThe grantedcourt

motion,the and this appeal followed.
plaintiffs argueThe the ZBAthat could exercise discretion in ap-
its own localplying flexiblyrules and thereby properly decide that a

insingle day’s thedelay filing appeal would not be deemed untimely.
We disagree.

RSA 676:5 requires that to“[a]ppeals the board of adjustment...
shall time,be taken within a reasonable providedas by the ofrules
the board.” Pursuant to this the ZBAauthority, adopted rules of pro-

which expresslycedure thatprovide “[a]ppeals from an administra-
tive decision taken under RSA 676:5 shall be filed 14within ofdays

added.)(Emphasisthe decision.” It clearis that the ZBA has defined
a reasonable appeal period to be fourteen days, and plaintiffs do not
challenge the validity of the rule. Because the time limit is consistent

statute,with the enabling the ZBA was required to apply the rule
literally. See (Pa.Herdelin v. Greenberg, 552,328 A.2d 554-55

1974);Commw. Ct. Zoning Review,Bertrand v. Bd. 329,99 R.I.of
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(1965) (cited in v. Bd.604, ZoningKeene331, City605207 A.2d ofof
746, 141, (1974));142744, v.114 N.H. 329 A.2dAdjustment, Nolfi

(1960).Review, 444, 445-46, 164 695,91 A.2d 696R.I.Zoning Bd. of
Manchester, 118on Shaw v. N.H.CityThe relianceplaintiffs’ of

(1978), ZBAof that the158, positionin the hassupport384 A.2d 491
rules, Shaw,In the trialits is misplaced.waive owndiscretion to

though it was filed onerehearinga motion for evencourt considered
160, at 493. trial court’s discretion to384 A.2d Theday late. Id. at

rules, however, theexpressly bywas reserved courtitswaive own
Super. (court mayto Ct. Rs.See Preamblerules themselves.

accident,due to mis-complyfailure to with rulesrelief fromorder
misfortune). us, hand,other thereIn case before on the isor thetake

whichenablingin or the ZBA ruleseither the statuteprovisionno
discretionary authority.ZBA suchthegrants

filing ap­deadline for anproceduralwith theCompliance
jurisdiction inestablishingtoprerequisite” the“necessaryis apeal

see v. DistrictZoning Adjustment supra;Bd. Gotobody.appellate of
(D.C.917,423 A.2dAdjustment, 923ZoningBd.Columbia ofof

1980) jurisdictional; board poweris without to(question of timeliness
ANDERSON,filed); 4 LAWAMERICANtimelynotconsider appeals

(3d 1986) of adjustmentto board filed(appealed.OF ZONING 38
jurisdictionof to granthas run boarddeprivestime limitationafter

relief). met;in case was not there­fourteen-day deadline thisThe
the Becausefore, jurisdiction appeal.not over thethe ZBA did have

law, trial was correct in overrul­matter of the courtZBA as aerred
rule.appeal periodof with the Seecompliancethe ZBA’swaivering

Pelham, 215, 216,N.H.677:6; v. 133 578 A.2dCrossley TownRSA of
(1990).319, 319-20

Realtythat B & J was toargue requiredThe alsoplaintiffs
:3, of the ZBA’s decisionfor under RSA 677:2 andrehearing,move a

in motion forin order to raise that issue athe timeliness issueon
however,question,the trial court. Thesummary before isjudgment

time.jurisdiction, may anywhich be raised at See Jackson &one of
342,Co., 341,N.H.Casualty 86 168 A.v. Lumbermen’s Mut.Sons

(1933).895, 896

Affirmed.

All concurred.


