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Country-Wide ManningCo.v. Modesta v. Southeasternsupra;Ins.
Authority supra.Pennsylvania Transp. inSuch is not the case New

holding dispositiveBecause our on this issue is of thisHampshire.
case, parties’ arguments.we decline to address the other

Reversed.

All concurred.
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Sheehan, P.A., (MarcPhinney, Bass & Green of Manchester W.
McDonald on the brief and fororally), plaintiffs.the

Starr, Peters, Chiesa, (MarcWadleigh, Dunn & of Manchester R.
Scheer on the brief and orally), for the defendants.

BROCK, TheC.J. issue presented on this appeal is anwhether
injured employee, having benefits,received workers’ compensation
can maintain an action to recover injuriesfor his against his em-
ployer’s parent corporation based on an allegation that parentthe
had the “primary overall for theresponsibility ofsafety subsid-[its
iary’s employees].” The plaintiffs, Leeman, Sr.,Albert wife,and his

Leeman,Yvonne J.)challenge the Superior Court’s (Temple, grant-
of defendants’ing motion to dismiss their negligence suit against

Sand and Co., (BS&G),Boston Gravel Inc. which parentis the corpo-
Mr.ration of (OA).Leeman’s employer, Ossipee Aggregates Corp.

The courtsuperior ruled that the plaintiffs’ pleadings failed to allege
aadequately breach of duty byowed BS&G that was sufficiently dis-

from OA’sduty,tinct as Mr. employer,Leeman’s provideto a safe
workplace, and International,that Rounds v. Standex 71,131 N.H.

(1988),A.2d 98550 therefore barred Forrecovery. the reasons that
follow, we reverse.
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plead­from a dismissal on theis takenappealBecause this
writ, them asacceptingplaintiffs’facts from thewe take ourings,

in lightinferences therefrom thereasonableconstruing alltrue and
Collectramatic, KentuckyInc. v.plaintiffs.to themost favorable

320, 999, (1985);318, 1000127 499 A.2dN.H.Corp.,Fried Chicken
648, 651, 407,Co., 448 A.2d 409122 N.H.Ins.v. PrudentialJarvis

(1982). Hampshire corpora­is a NewOAAccording plaintiffs,to the
in workingWhilepit Ossipee.and sandgravelaoperatestion which

his knee when heOA, injuredLeemanAlberta driver foras truck
he wasfender of a truck thatcorner of thesharptheagainststruck it

steptruck had a missingthat theThe claimplaintiffsfor OA.driving
result,seat, and, attemptedwhen Mr. Leemanaasto the driver’sup

fender.truck, on the truck’she hit his kneetheto enter
OA, thebenefits fromcompensationworkers’collectingAfter

OA,against againstin negligencemulti-count writfiled aplaintiffs
Sr.,BS&G, Dean andagainst Boylan,andcorporation,OA’sparent

OA,Jr., respec-of BS&G andofficerscorporateasBoylan,Dean
writ,the entire thatarguingdismissmoved totively. The defendants

of New Hampshire’simmunity provisionemployereither the
1990),statute, (Supp. pro-RSA 281-A:8seecompensationworkers’

theor, that the defendants owedalternatively,them from suittected
in supra, preclud-Rounds thusunder our decisiondutynoplaintiffs

Rounds,our decision in theonFocusingthe action.ing plaintiffs’
defendants, plain-all of theand dismissedwith theagreedtrial court

tiffs’ claims.
the countonlycontest the dismissal ofthe Leemansappeal,On

twoof OA and raiseparent corporationBS&G as thebrought against
First, employer’s parent corpo-anmayfor our consideration.issues

immunity un-employer provisionof theprotectionration claim the
statute? See RSA 281-compensationworkers’Hampshire’sder New

1990). Second, Rounds,inA:8,1(a) does our that em-holding(Supp.
their forduty keep workplacesto safenondelegablehave theployers

76-77, 101-02,Rounds, A.2d131 N.H. at 550 attheir employees,
from the em-injured seeking recoveryfromemployeeforeclose an

allegation parentbased on an that thecorporationployer’s parent
the ofsafetyfor subsid-responsibility [itshad “the overallprimary

iary’s employees]”?

who eligibleIn an is to receiveHampshire employeeNew
“conclusively ... topresumedbenefits iscompensationworkers’

common law or statutebyof action whether atrightshave waived all
281-A:8,. . .”employer.or RSAAgainst her]or otherwise: [his



233

1990). Law,CompensationIn context of our Workers’I(a)(Supp. the
relationship ‘“anyrefers toprivate employmenthave said that awe

hire, written____'" Swiezynskiof or oral orexpress implied,contract
(1985)Civiello, 142, 144, 634, (quoting126 N.H. 489 A.2d 636 RSAv.

1990)).III, 281-A:2,281:2, VI (Supp.current version at RSA
an “therelationship requiressuch a exists examination ofWhether

right employee’s right[its]to the labor and to control theemployer’s
theand toperformance, employee’s corresponding rightemployee’s

145, plaintiffsId. at 489 A.2d at 637. Thecompensation.” argue that
BS&G, of itssimply position parentvirtue as OA’sby corporation,

inclaim that Mr. was its order theemployee gaincannot Leeman to
statutory agree.of the bar from suit. Weprotection

Marston, 572, (1986),In 127 N.H. 503 A.2dTanguay v. 834
plaintiff, having compensationthe after collected workers’ benefits

corporate job-re­his suit recover for hisemployer, broughtfrom to
injuries whoagainst principallated a defendant was the shareholder

574,president of atcorporate employer.and the Id. 503 A.2d at 835.
successfully that,defendant masterarguedThe before a as a matter

law,of the employer immunity provision of the workers’ compensa­
statute plaintiff’s 576,tion barred the suit him. Id.against at 503
at InA.2d 836. the master’s wereversing finding, recognized that, as

corporation, aplaintiff’s employer separatea the was legal entity
such,its principalfrom shareholder. As we held that individual“[a]n

as thesuch defendant will share a corporation’s employer immunity
whenonly egohe is the alter of the andcorporation performingis

responsibilities.” Id.corporate

We find holding applicable presentthis to the case. Although
is aBS&G and not a acorporation person, separateit is legal entity

OA, Thus,from its Mr.subsidiary, Leeman’s theemployer. fact that
isOA owned “isby BS&G not conclusive establish ato em­single

unitployer corporationsbetween two compensationworkers’[for
CyclopediaFletcher,1purposes].” W. Fletcher the Lawof

Corporations (1990).43.80,§of Private at As has788 one court
noted:

business“[A] has a of inenterprise range choice controlling
its own corporate structure. . . . The mayowners take ad-
vantage of the benefits of dividing the business into separate
corporate parts, but principles of reciprocity require that
courts also the ofrecognize separate identities the enter-
prises injuredwhen ansued . .by employee. . [T]he tort
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injured employee... to andeny recoverynotsystem should
the [alleged]the fortuitous circumstance thatdue to

is the samebyis not but controlledstrangertortfeasor a
his immediateenterprise employer.”that controlsbusiness

(6th Cir.),Co., 655,F.2d cert.590 662v. Blue Diamond CoalBoggs
law).(1979)denied, (applying Kentucky444 836U.S.

thecan that it is alterunless BS&G demonstrateAccordingly,
immunityclaim the of thesubsidiary, employerit cannotof itsego

fromBecause this is taken aappealstatute.compensationworkers’
factual of whether BS&Gquestionon the the ispleadings,decision

576, 836;A.2d atTanguay, supra at 503egoalter remains. SeeOA’s
(1978).370, IfLewis, 367, 637,118 N.H. 387 A.2d 639 onv.Stevens

remand, of that BS&G has failed to dem­the finder fact determines
and toego,as alter thus has no claim theonstrate its status OA’s

byquestion presentedthe second thisstatutory employer immunity,
inis whetherquestionwill remain. That the doctrine Roundsappeal

International, athat is not liable forholding co-employeev. Standex
a work­nondelegable duty to maintain safeemployer’sof hisbreach

theplaintiffs’ against parentthe actionplace, similarly precludes
BS&G, had atheory parentthe that the dutybased oncorporation,
workplaceOA’s safe.keepto

Rounds, that,held in context of the employer/employeeIn we the
workplacetoduty providethe law a safe isrelationship, common

em-exclusively with not theemployer,and “rests the“nondelegable”
76-77,Rounds, 131 550 A.2d at 101-02.ployee.” AccordingN.H. at

precludethis not fromholding suingthe does themplaintiffs,to
the parent “pri-on that hadallegations corporationBS&G based

ofsafetyoverall for the of andmary responsibility employees [OA]”
equipment, workplaceensure that the and wereduty premises,“a to

BS&G, hand,onemployees arguesfor all of the other[OA].”safe
An to safeduty workplacethat Rounds is clear: aemployer’s provide

Thus,is also exclusive to theonly nondelegable, employer.is not but
BS&G,to are foreclosed fromaccording plaintiffs assertingthe a

BS&G,such based onagainst party,claim a third as annegligence
the a safealleged duty provide workplace.breach of to

have, occasions, Rounds,inon two revisited our decisionWe
the duty keep workplaceand have reaffirmed the that to theconcept

therefore,and, aemployeris a of the notnondelegable duty dutysafe
Fuller, 690,132the See v. N.H. 569 A.2demployee. Tylerof 764

(1989).Tibert, 620,(1990); An impor-Hall v. 132 N.H. 567 A.2d 593
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cases, however,intant and common element each of thethese is that
injured was fromemployee seeking recovery inju­forco-employees

allegedly arisingries from unsafe byconditions caused Seethem.
Rounds, 71,supra; Hall N.H.Tyler supra; 131 550 A.2d 98. It is

within this escapecontext that “the cannot foremployer liability
to[breaching duty workplace] bythe maintain a safe purporting to

delegate to another the itself orduty by delegating merely per­the
(cita­Rounds, 76,duty.”formance of 131 atthe N.H. 550 A.2d at 101

omitted).tions employee “chargedBecause the is with outcarrying
77,the toemployer’s provide a saferesponsibility workplace,” id. at

101-02,550 A.2d at the notemployee subject liabilityshould be to for
breaching a duty Moreover,which with the employer.rests Id. “[t]o

thecharge with the same as theemployee duty employer would ef­
fectively thesidestep compensationworkers’ law and hold the em­

liableployee dutyfor breach of foralready compensatedthe same
77,ofthrough payment benefits.” Id. at 550 A.2d at 102.

case, however,In presentthe BS&G is not toalleged be a co-em-
Leeman’s,of Mr. but rather a who theployee party carriesallegedly

primary responsibility for the of OA’ssafety employees. ques-The
is injuredtion then twofold: Does Rounds anpreclude employee’s

recovery from a than aparty, employerother the or co-employee,
maywho have undertaken independent duty providean to a safe

not,If doesworkplace? plaintiffs’ againstthe writ BS&G sufficiently
allege independent duty?such an

jurisdictions recognizedSeveral have the an em­right injuredof
toployee seek recovery from the employer’s parent corporation

based on the of an independent dutybreach to maintain a safe work­
Boggs, 663; Camden,F.2d atplace. 590 First BankNat. Arkansasof

Tracor, Inc., (8th 1988)212,v. 851 F.2d 214-215 Cir. Ar­(applying
law); Co.,kansas Heinrich v. Goodyear Tire and Rubber 532 F.

(D. 1982)1348, 1354,Supp. law);Md. (applying Maryland Brock v.
Industries, 1982).Inc., (AlaskaAlaska Intern. 188,645 P.2d 190 A

key consideration in determining whether such an independent duty
is ispresent whether the parent corporation specifically undertook
an obligation to manage the ofsafety injuredthe parties’ workplace
by some actaffirmative that is distinct from its actions as the manag­
ing Tracor, Inc.,Boggsstockholder. supra; supra 214.at

In Boggs, instance,for plaintiffsthe alleged parentthat corpo-the
ration provided “management, engineering safetyand services” to
the tooksubsidiary and affirmative in conjunctionsteps with those

Boggs,services. 590 F.2d at 658. withFaced these allegations, the
court held parentthat the becould held liable for negligently per-
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duties, subsidiary’s employees.to itscausing injuryits thusforming
Moreover, distinguished parent corporation’scourt a663. theId. at

a workplaceto maintain safeindependent dutyon anliability based
parent’sin theliability dutyof which totheoryfrom unsuccessfulan

that, thetheory managingis based on a asworkplacea safeprovide
stockholder, derivatively liable for the subsidiary’swasparentthe

Id.to employees.of its itsbreach duties

cases Ourof these decisionreasoning persuasive.We find the
inRounds, negligencecannot be held liable forin that a co-employee

duty workplace,to a safe doesemployer’s provideout thecarrying
a could be heldpartythat third not liablerequirenot the conclusion

responsibility keepinga for theif had undertakenindependentlyit
When, here,as the allegedaccidents.workplacesafe fromemployees

parent corporation, undertakingtheemployer’sis thepartythird
separate undertakingis from theone distinct andmust be which

managingin as of its sub­positionthe stockholderparent’sinherent
sidiary.

noted, isthis taken from a dismissal onpreviously appealAs
plaintiffs allegedthe haveConsequently, onlywherepleadings.the

responsibility safetyfor the of“primaryBS&G had the overallthat
[OA],” alleged responsibilityit unclear whether thisof isemployees

undertaking by manage safetyBS&G toindependentresults from an
or, instead, as the stockholderposition managingfrom BS&G’sat OA

must,take, weallegations and asplaintiffs’of When we read theOA.
in the most thelightall inferences therefrom favorable toreasonable

at this arepoint,we find that their thresholdplaintiffs, allegations,
however, in no thefinding, way plaintiffssufficient. This relieves

BS&G, byfrom the to that some affirmativeobligation demonstrate
toact, dutyundertook the maintain safe con­independently working

at OA.ditions

and remandedReversed for fur-
ther consistentproceedings with

opinion.this

All concurred.


