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(JohnChiesa, A.Starr, Peters, of ManchesterDunn &Wadleigh,
the defendant.orally), forthe brief andLassey on

fromBerg, appealJohn and PatriciaBrock, The plaintiffs,C.J.
J.) their motion to(Temple, denyingthe CourtSuperiororders of

to dismiss. We re-two motionsthe defendant’sgrantingamend and
and remand.verse

defendant, Kelley,The Winfieldare as follows.The relevant facts
Berg,John between JuneJr., plaintiff,treated thechiropractor,a

November,in theDecember, plaintiff experi-Beginning1986.and
in from De-hospitalizationhisresultingsymptomsenced adverse

he wasDuring hospitalization,1987. hisFebruary1986 tocember
plain-disease of the neck. Theahaving degenerativeasdiagnosed

offrom the defendant’s breachthis condition resultedtiffs claim that
in treatment.chiropracticof carethe standard

November, 1989, forwarded a writ of sum-counselplaintiffs’In
The defend-for service on the defendant.to the sheriff’s officemons

served, a andgeneral appearancehis counsel enteredant was and
with the court.superiorand statement of defensespecial pleafiled a

writ, superiorused a district court thethe counselplaintiffs’Because
it theto enter the writ and returned toclerk’s office refusedcourt

then and forwarded aplaintiffs preparedfor theCounselplaintiffs.
form, which was served onon the correctwrit of summonssecond

in 1990.January,the defendant
writ, itclaimingthe first that wasmoved to dismissThe defendant

Thesignature. plaintiffscourt clerk’ssuperiorfor lack of thevoid
amend, court writ besuperiorthat therequestingfiled a motion to

writ,In responsecourt writ. to the secondsubstituted for the district
to al-and a motion dismissspecial appearancethe defendant filed a

by three-yearwrit was barred the statute ofthat the secondleging
1990). order,In a thesingle Superiorlimitations. RSA 508:4 (Supp.

J.) motion to amend andplaintiffs’ filingdenied the(Temple,Court
This fol-appealdefendant’s motions to dismiss.both of thegranted

lowed.
(1) juryassert: that a should determineOn theappeal, plaintiffs

of servicesinjury professionalarose out theplaintiff’swhether the
1986,1, inJulyto which case theby priorrendered the defendant

limitations,a statute ofsubject six-yearbe tocause of action would
(2)(1981) (current 1990);at that suit wasSupp.versionRSA 508:4

(3)limitations;statute of thatbrought three-yearunder thetimely
to the district court writoriginal complaintthe attachment of the

(4)amendment;in that thesubject bywas a defect form to correction
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repre-defendant’sbylimitations was tolled theofthree-year statute
(5)valid; plaintiffsthat thesentations, the writ asaccepting and

508:10, having broughtof RSAthe benefitto be deniednotought
run.limitations hadstatute ofthree-yearafter thesecond suittheir

final assertionof the plaintiffs’case on the basisWe decide this
providesRSA 508:10bybenefited RSA 508:10.they should bethat

in an actionplaintifftheagainstis renderedjudgmentthat “[i]f
therefor, a writ of erroruponortime limitedwithin thebrought

a newjudgment,thethereon, byof action is not barredrightand the
Thisjudgment.”in after theyearthereon onemay broughtbeaction

suitor thediligentto insure a“designedstatute issavingso-called
judgmenta on thein court until he reacheshearingto aright

(1979)468, 403 416, 417Duran, 467, A.2d119 N.H.Brady v.merits.”
105, 273,Sullivan, 101, A.2d 276110 N.H. 261Adams v.(quoting

375,Deere, 18, 23,N.H. 533 A.2d 378(1970)); v. 130see Rowe John
omitted).(1987) (citation who “are com­The benefits suitorsstatute

action, orbywhether their own acttheir presentto abandonpelled
court, them with a cause ofwhen either would leavethe act of the

Duran, 469-70,at 403action, suprav.yet Bradyundetermined.”
Railroad,Co. v. 78 N.H.Quarry &c.(quotingA.2d at 418 Milford

(1916),176, 178, 982, Mag­State Bank v.quoting97 A. 983-84 itself
(6 (1860)).343,ness, 11 The liberal of theEng.) purposeArk. 346

narrow construction.”away by anystatute “is not to be frittered
(1965)Hebert, 176, 178, 432,v. N.H. 207 A.2d 433Hughes (quot­106

533, 539, 594,York,New 215 N.Y. 109 N.E. 596ing CityGaines v. of
(1915)).

RSA 508:10 “to an action toEssentially, permitserves be
(RSA 508:4),brought after the limitation run where ageneral ha[s]

action,prior be forseasonably brought, should dismissed reasons
not determiningthe of action or it its merits.”barring right upon

Hebert, 177,v. at A.2d at ofHughes supra 207 433. The test RSA
is, not,“is right by508:10 whether the of action or is barred the first
Railroad, 177,judgment.” Quarry &c. Co. v. at 97 A.supraMilford

at 983.
The arguesdefendant that because the first writ wasplaintiffs’

void, no cause of action was within the statute of limita-“brought”
required bytions as RSA 508:10. The defendant further contends

that the plaintiffs’ second action is barred under the doctrine of res
judicata, because a nullitydismissal of the first writ as a was analo-

to dismissal failure togous state a claim or failure to anbringfor
limitations,action within the appropriate statute of thereby
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merits.judgment Consequently,a on the the defendantconstituting
statute, 508:10,that RSA is to thissaving inapplicableasserts the

arguments.We do not the defendant’sacceptcase.

thatargument originalWe address the defendant’s thefirst
that, therefore, the did not suitplaintiffs bringwrit was void and

The record reveals that plaintiffs’within the statute of limitations.
the first writ and had it served on the defendantpreparedcounsel

anniversary plaintiff’s chiropractic ap­before the third of the last
It is well that “a suit is tothe defendant. establishedpointment with;

commenced, when the writ outbrought,be considered as or is sued
in order to have it served on the defendant.” Masoncompleted,and

(citations(1866)24, omitted), inCheney, quoted Bradyv. 47 N.H. 25
Duran, 418;469, A.2d at see v.Maguirev. 119 N.H. at 403 Mer­

269, 272,Co., 112,N.H.rimack Mut. Fire Ins. 125 480 A.2d 113
(citation(1984) omitted); 122v. Weeks Mem. N.H.Hodgdon Hosp.,

(1982).424, 426, 1116,A.2d 1117-18 It is that theinescapable445
writ,a al­judiciallytheir action on sanctionedplaintiffs brought

dismissed, three-yearit was later well within the statute ofthough
limitations.

the claim that the sec­plaintiffs’We next address defendant’s
action.by plaintiffssuit was barred the dismissal of the first Theond

a district court writ rather than a courtmistakenly superiorused
Thus, required superiorwrit. writ lacked the of thesignaturethe

Tallman, 176, 177, 175 857,N.H.court clerk. See Smith v. 87 A. 858
(1855).(1934); Sweet, 87,v. 32 N.H. 88-89 This defect ofParsons

inresulted the court clerk’s refusal to the casesuperior acceptform
Duran, 275, 276, 283,filing. Bradyfor See v. 117 N.H. 372 A.2d 284

(1977). in trialThe clerk’s refusal resulted the court’s later dismissal
of the motion to as there no writof the action and denial amend was

court,was on file with the grant­to be amended. Because no writ its
effect,dismiss the writ was withouting actuallyof the motion to first

and its denial of the motion to amend was without error.

to thisquestion appliesThe difficult is whether RSA 508:10
the statute apreviously applied saving plaintiff,case. We have where

error, court,clerical failed to file a writ with the clerk of andthrough
motion for late of the writ.plaintiff’s entrythe trial court denied the

468-70, 403 view,Duran, at Inv. 119 N.H. at A.2d 417-18. ourBrady
inwrit the case usacceptthe clerk’s refusal to the defective before is

jurisdiction, supe­in the nature of a dismissal for lack of because the
not have a writ before it. Such a dismissal doesrior court did proper
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(Second)on the merits. See Restatementjudgmentnot constitute a
20,§ we that theAccordingly, plain-at 170. concludeJudgmentsof

judicata.doctrine of ressuit is not barred under thetiffs’ second
may broughtthat a new action be within oneRSA 508:10 states

andjudgment. preparedafter the date of The servedyear plaintiffs
superiorwrit on the defendant after the court clerk’stheir second

writ, the court grantedoffice returned the first but trial thebefore
superiordefendant’s motion to dismiss the first writ. The court

in “judgment,”action was essence an adverse because hisclerk’s
failure to file the writ the on that firstprecluded plaintiffs’ recovery
suit.

evident purposeThe of RSA 508:10 is to benefit diligent
the inplaintiffssuitors like this case. It would be toincongruous

508:10, indeny plaintiffsthe the benefit of RSA when fact they were
so as to commence suitdiligent immediatelytheir second noti­upon
fication theby superior court clerk’s office that the first writ was

508:10,defective. Because we afford reliefplaintiffsthe under RSA
we need not address their other claims. weAccordingly, find that the

of thegranting defendant’s motion to dismiss the second inwrit was
error, and we remand the case for a trial on the merits.

Reversed and remanded.

All concurred.
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