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(Second)on the merits. See Restatementjudgmentnot constitute a
20,§ we that theAccordingly, plain-at 170. concludeJudgmentsof

judicata.doctrine of ressuit is not barred under thetiffs’ second
may broughtthat a new action be within oneRSA 508:10 states

andjudgment. preparedafter the date of The servedyear plaintiffs
superiorwrit on the defendant after the court clerk’stheir second

writ, the court grantedoffice returned the first but trial thebefore
superiordefendant’s motion to dismiss the first writ. The court

in “judgment,”action was essence an adverse because hisclerk’s
failure to file the writ the on that firstprecluded plaintiffs’ recovery
suit.

evident purposeThe of RSA 508:10 is to benefit diligent
the inplaintiffssuitors like this case. It would be toincongruous

508:10, indeny plaintiffsthe the benefit of RSA when fact they were
so as to commence suitdiligent immediatelytheir second noti­upon
fication theby superior court clerk’s office that the first writ was

508:10,defective. Because we afford reliefplaintiffsthe under RSA
we need not address their other claims. weAccordingly, find that the

of thegranting defendant’s motion to dismiss the second inwrit was
error, and we remand the case for a trial on the merits.

Reversed and remanded.

All concurred.
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(Richard theonP.A., JoyalJ.of Manchester&Joyal Campbell
the plaintiff.and fororally),brief

(David Peck, senior assistantArnold, S.attorney generalP.John
Putnam, attorney gen-assistantT.and Charlesattorney general,

orally), for the defendant.eral, brief, Mr. Putnamthe andon

ap-motor vehiclesof the division ofHorton, The directorJ.
J.) aside asetting(McHugh,Courtof the Superioran orderpeals

R.Nicholasplaintiff’s,therevokingof the divisiondetermination
(refusal toto submitRSA 265:92topursuantdrivers licenseZyla,

test). de-the division’sappealedplaintiffTheconcentrationalcohol
263:75, de novoand thecourt under RSAsuperiorto thetermination

this court.in toappealedthe orderthat resultedhearing appealon
and remand.We reverse

thestopped byin an automobilea passengerThe wasplaintiff
12, 1989. The evidencemorning Augustofon thepoliceManchester

and oneofficers StatepoliceManchesterthat at least threeshows
in thewhich resulted the arrest ofthe stop,torespondedTrooper

alcohol.under the influence ofdriver, drivingfor whileNoyes,John
at theZylacase was the conduct ofpresentMore to thepertinent

Manchester officerwitnesses, Noyes policeandincludingAllscene.
arrest, thaton the testifiedBoles, back-upas aservingwho wasJohn

slurred,intoxicated, andmumbled andspeechhisobviouslywasZyla
not toZylaBoles instructedbloodshot. Officereyeshis andglassy

■ The courthim a cab to home.getoffered to callthe car anddrive
foot, the officers leftand thatbyleft the areaZylathat thenfound

sister, at the side of the roadcar, abandonedZyla’stobelongingthe
his patrolin Officer Boles resumedignition.thekeyswith the still

theto the area and observedhour he returnedWithin a halfduties.
Zylaon his thatsuspicionfrom the scene. Baseddrivenbeingvehicle
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hedriver, operation, stoppederraticObservingthe he followed.was
driver,theZylaconfirmed that was indeedvehicle. Officer Bolesthe

tests, Zylaall of which he failed.sobrietyhim fieldperformand had
arrested, policeand taken to therightsinformed of his Mirandawas

this the did not re-appeal, policeimmaterial tostation. For reasons
knownanalysis, commonlyto a chemical bloodto consentquest Zyla

test,” ninetyuntil minutes after“breathalyzer approximatelyas a
him rightinformed of his to refuse such con-policehis arrest. The

265,chapter whereupon87 and 92 of RSApursuantsent to sections
form to indicatesigningthe invoked this the consentplaintiff right,

hisunderstanding right.his of
The with while intoxi-police charged Zyla drivingManchester

departmentcated and notified the of motor vehicles of his refusal to
information,take the alcohol concentration test. Based on this and

intoxicated,fact of conviction forZyla’s previous drivingthe while
265:92,his license for onedepartment year.the revoked See RSA

1(b) 1991).1990, 1,until Jan.(Supp. Zyla requestedeffective an ad-
decision, 1990),of thishearing (Supp.ministrative RSA 263:74 after

which histhe revocation of license was sustained.
court,inZyla filed an appeal superior provided byas RSA 263:75

1990), for a de novo on the(Supp. hearing revocation. At that hear-
ing, he the ofpresented entrapmentclaims and that the failedpolice
to their under RSA 172-B himdischarge duty chapter to take into
protective rejected claim,The courtcustody. entrapmentthe but re-
fused to revoke onZyla’s license the basis that at the whole“looking

itpicture, justiceis clear that requires that the determination of the
Division of revokingMotor Vehicles the plaintiff’s license for a viola-
tion of law beimpliedthe consent set aside. . . .” The division now

ofappeals, duty byno breachalleging police,the and that the rem-
edy Zyla’sof license revocationdenying is inappropriate.

givenThe haslegislature the superior dutycourt the to de­
basis,termine, on a de novo whether to revoke a license. RSA 263:75.

Although the factors toappropriate bybe considered the court are
not enumerated in 263,section 75 of RSA chapter it is thatpresumed
the court should consider the same five factors that the division
should inconsider its initial hearing under RSA 263:74. v.Guillou

Vehicles, 579, 585,State Div. Motor 838,127 N.H. 503 A.2d 842of
(1986) (under former version of governingstatute appeal procedure,
inference was that legislature intended the “court to determine eligi­
bility under the same standards that the agencyadministrative was

Therefore,bound to apply”). the de novo inhearing courtsuperior
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a law enforcementcover the issues of whether officer“shall
to believe the had been driv-grounds personhad reasonable

in control of a motor vehiclephysical uponor was actualing
of this state while under the influence of intoxicat-waysthe

drugs; personnarcotics or whether the wasing liquor,
arrest; whether he refused to submit to theplaced under

officer;of the whether the wasrequest persontest theupon
that his to drive would be revoked or de-privilegeinformed

test;if he refused to submit to the and whether thenied
to have a test orrightwas informed of his chemicalperson

choosing.”a of his ownby persontests made

263:74. The division asserts that the court should considerSee RSA
determination,in its whileonly these five factors the assertsplaintiff

in criminalthat various defenses available are availableproceedings
in properlythis and were considered. We that theproceeding, agree

not limit the tolanguage considering only“shall cover” does court
factors,relevantpermitsthose five factors and it to consider but hold

inthat its discretion its onbasingthe court abused decision facts
Zylairrelevant to the of whether declined toquestion voluntarily

submit to the chemical test.
opinionThe wishes us to affirm the below based on theplaintiff

or,himfinding duty protective custodyof a breach of to take into
We needalternatively, entrapped.because he was not address these

allegation theyas there is no that are material to the issuequestions
broadlyof consent under RSA 265:92. However the wishesplaintiff

inquiryto frame the our must remain focused on the naturequestion,
of the issues material to revocation. The license revocation at issue is

civil, criminal, Cormier, 253, 258,a v.penalty.not State 127 N.H. 499
(1985). statute,986, theBy legislatureA.2d 989 has chosen to man-

ofdate a civil for the act to consent to a chemicalpenalty refusing
test.

Cormier,As we noted in there is no rightconstitutional to
257,refuse to submit to a chemical test. Id. at 499 A.2d at 989. RSA

trade-off,provides263:92 a and it is left to the driver to choose
analysis,whether to a for or invokeprovide sample statutorythe

right to refuse and face of a civil inimposition penalty addition to a
criminal The of thispossible penalty. consequences choice flow not

liable,from whether the ormay may criminallydriver not be but
from the exercise of the ofRegardlesschoice. what factors led to

vehicle,Zyla’s driving theyof the are of little relevance to the in­
or not hequiry freely voluntarilyinto whether and made the choice
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in amaywhich or not be successfulmayrefusal. defensesAnyof
see,driving, e.g.,for the actpunishmentcriminalagainstdefense of

(Or. Merritt,541, 1986);Westlund, State v. 546v. 729 P.2d 544State
(Vt. 1988),791, not at on the of civilquestion793 are issueA.2d

of a test. Once hav-exercising decliningfor the choiceconsequences
choice, a civilthe legislature may impose pen-made thising freely

Cormier, 258, 499 A.2d at 989.suprathe act of refusal. atforalty
Therefore, affectingfactors other than those the voluntarinessany

in revocation Thereproceeding.choice are not relevant theZyla’sof
byin the record that the evidence considered thesuggestionis no

of this choice. We thereforeany bearing Zyla’scourt had on exercise
mightcourt’s consideration of factors thatsuperiorhold that the

beyond properof the vehicle was theZyla’s operationhave excused
inthus error. we reverse andscope inquiry, Accordingly,of the and

those factors relevanthearing considering onlyremand for a further
Zyla’sto choice of refusal.

Reversed and remanded.

Thayer, J., sit;did not the others concurred.
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