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in amaywhich or not be successfulmayrefusal. defensesAnyof
see,driving, e.g.,for the actpunishmentcriminalagainstdefense of

(Or. Merritt,541, 1986);Westlund, State v. 546v. 729 P.2d 544State
(Vt. 1988),791, not at on the of civilquestion793 are issueA.2d

of a test. Once hav-exercising decliningfor the choiceconsequences
choice, a civilthe legislature may impose pen-made thising freely

Cormier, 258, 499 A.2d at 989.suprathe act of refusal. atforalty
Therefore, affectingfactors other than those the voluntarinessany

in revocation Thereproceeding.choice are not relevant theZyla’sof
byin the record that the evidence considered thesuggestionis no

of this choice. We thereforeany bearing Zyla’scourt had on exercise
mightcourt’s consideration of factors thatsuperiorhold that the

beyond properof the vehicle was theZyla’s operationhave excused
inthus error. we reverse andscope inquiry, Accordingly,of the and

those factors relevanthearing considering onlyremand for a further
Zyla’sto choice of refusal.

Reversed and remanded.

Thayer, J., sit;did not the others concurred.
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Sullivan, Exeter, orally, plaintiff.brief and for thebyF. ofMark
(MarcP.A.,Sheehan, of Manchester W.Bass & GreenPhinney,

for the defendants.orally),the brief andMcDonald on

invited to revisit theBrock, questionIn this we areappealC.J.
bynegligent supervision par-the tort ofadoptof whether we should

follow, weminor child. For reasons thatof their unemancipatedents
the invitation.decline

Towle, this from thebrings appeal SuperiorGeoffreyThe plaintiff,
J.) summaryfor judgmenta motion{Gray, grantingorderCourt’s

writ,Kiman. In thedefendants, Nancyand histhe Matthewfor
injuriesfor that hefrom the defendantssought recoveryplaintiff

child,the defendants’ minor Ken-bywhen he was assaultedsuffered
an motionthe defendants filed amendedSubsequently,neth Kiman.

alia,in inter that thethey argued,whichsummary judgment,for
inrecoverya basis for Newallege recognizedwrit failed toplaintiff’s

“[ajbsent clearruling adop-thatHampshire. agreed,The trial court
by our Court or thetheory Supremeof negligent supervision]tion [a

thisallowing recovery,suchlegislation specificallyenactment of
theory liability especiallya of on theadoptdeclines to suchcourt

added.)(Emphasiscase.”the instantfacts of
When, here, agrants summarythe trial court motion foras

failed, inthat has his toplaintiff pleadings,on the basis thejudgment
we will review thegranted,claim which relief can beuponstate a

agrantingthe functional of an order mo­equivalentcourt’s order as
See, Wright, Kane,A. Miller & M.K.e.g.,tion to dismiss. 10 C.

(Under(1983)2713,§and at 594Federal Practice Procedure
... made on the basis of“summary judgment motionsystemfederal

is ... ... the same a motionfunctionallyalone ... as topleadingsthe
claim....”).a we review theAccordingly,dismiss for failure to state

to whetherpleadings theyin the determineallegations plaintiff’s
Collectramatic, Kentuckyrelief. Inc. v.legalconstitute a basis for

(1985).318, 320, 499 999, 1000 InN.H. A.2dCorp.,Fried Chicken 127
so, truewe the to be and construe all rea­doing allegationsassume

in the most favorable to thelight plain­sonable inferences therefrom
tiff. Id.

26,in early morning Septemberto the the ofAccording plaintiff,
1986, bodily injury” byhe suffered “serious as a result of an assault
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Kenneth He claims Kenneth ofhistory pro-Kiman. that had “a and
that, assault,at ofpensity activity”toward violent and the time the

recentlyKenneth had been released from underconfinement “Court
that,of HeOrdered Conditions Release.” further as thealleges par-

Kenneth, him,the had custodyents of defendants and control over
“monitor,” “control,”gave duty “supervise,”which rise to a to and

the from acts.” to the“protect public According plaintiff,[Kenneth’s]
this when theythe defendants breached Kennethduty “allow[ed] ...

to be out home in andplacesof the and whereabouts unknown to
them when knew or knownthey should have of propensity...[his] to

harm,” breach,as acause and result of this the wasplaintiff injured.
It is that theundisputed placeassault took several miles from the

that, time,anddefendants’ home at that Kenneth was seventeen
years old.

778, 497In (1985),Clark v. 126McKerley, N.H. A.2d 846 we recog­
exist,nized that an action for negligent supervision may but explic­

itly it inadopt lightrefused to of an foralternative basis resolving
780,the case. 497 jurisdictionsId. at A.2d at 847. We note that other

standards,have a of in aapplied variety contexts,factualvariety of
in finding liable forparents negligentthe of theirsupervision chil­

Annotation,dren. See generally Parents’ Liability Injury orfor
Damage Intentionally Child,by Minor 54 A.L.R.3d 974Inflicted
(1973).

After careful of allegationsconsideration the factual made
case,in this anywe conclude that under of these standards the plain­

tiff’s fall short.pleadings “So far as there is one central idea [under­
tortlying of itprinciples recovery],... is that mustliability be based

upon conduct which is socially unreasonable.” PROSSER and
(5th 1984).1,Law §Keeton on the of atTorts 6 ed. Based on the

plaintiff’s and ofallegations, because the inescapable policy consid­
inerations adoptinginvolved a heretofore ofunrecognized right re­

andcovery, see Prosser 3,Keeton on the §Law of Torts we
cannot say plaintiffthat the allegedhas theconduct defendantsby
that New lawHampshire asrecognizes Thus,socially unreasonable.
on the facts alleged by this plaintiff, we will adoptnot the tort of
negligent supervision at this time.

Affirmed.

All concurred.


