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Kalil, Jr., Kalil,L. North L.HamptonLaw Earl of {EarlOfficesof
brief),Jr., brief for theby plaintiffs.and Robert G. Wines on the

Dalton, Jr., Andover, Massachusetts, byF. of brief for theCharles
defendant.

J.){Dunn,THAYER, the SuperiorJ. The Court’splaintiffs appeal
aperformance purchasefor of andpetition specificdenial of their
incertain of land Northwood.agreement relating parcelsale to a

that the defendant’s unilateral mistakeplaintiffs-sellers allegeThe
himin at auction cannot relieve of his con-bidding parcelfor the an

inthat isspecific performance appropriatetractual andobligations,
the auction andsurroundingof the defendant’s careless conductlight

claim, further,The plaintiffsto the land. thatagreement purchase
awarded,in to the forare entitled to additionthey damages, $2050

the contract. For the rea-upon followingtheir reasonable reliance
sons, trial court’s decision..we affirm the

manner, 26, 1987,in On June Mr.following■The arose thedispute
to view atravelled to Northwood and assess tract of landMusumeci

■ in a estate auction brochure. He found athat he had read about real
(“Pittsfield lot”) in signRoad Northwood with alot on Old Pittsfield

no num-it that “auction” but contáinéd tract identificationon read
of wereday, twenty-three parcelsber. At the auction the next land

Exhibitbyauctioned off a auctioneer. boards were onprofessional
of eachdisplay showing the subdivision lot. There were alsoplans

brochures, mentioned,inmaps previouslylike the brochure illustrat-
the location Mr.ing highestof the various lots. Musumeci was the

land, 6-27-07,“absolute” bidder on a tract of numbered located on
lot”)Old in Both Turn-Turnpike (“TurnpikeRoad Northwood. the

4,lot and the south ofpike Pittsfield lot are north of Route Jenness
Pond, and west of the and Little Bow Ponds.Long, Durgin

bid,Within minutes after histhirty forty-five placing winningto
signed purchase agreementMr..Musumeci a and sale for the Turn-

ended,lot. After the had he went to view thepike propertyauction
justhe had When the defendant saw the how-purchased. property,

ever, that he had bid on the Mr.mistakenly wronghe realized lot.
site,theimmediately explainedMusumeci returned to auction his

$5,000requested depositmistake and that his be returned to him.
Baileys theyThe refused to return the and did notdeposit, attempt

another auction to sell the Mr. Musumeci’sdespiteto hold property
Instead,ofpay doing Baileys broughtoffer to the costs so. the a bill

in the defendantequity against seeking specific performance of the
agreementand sale and the ofpurchase recovery damages.
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found that Mr. Musumeci inThe trial court “exercised due care his
to ascertain the tract of land he was to bid on at theattempt auction”

that circumstances that exist here make it inequitableand “the for it
Furthermore,into the favor.”grant specific performance plaintiffs’

the trial court attributed Mr. Musumeci’s mistake to a of fac-variety
tors, the fact that the Pittsfield tract did not“including signhave a

number,”a tract and the factcontaining corresponding that the two
inlots were close to each other.proximity Although the trial court

forplaintiffs’ request specific performance,denied the werethey
in the amount of incurred indamages payingawarded their$2050

attorney.
the claim that the trial court inappeal plaintiffs failingOn erred to

infour-prongedthe test for unilateral mistake establishedapply
State, 558, 560, 702,Curran v. 106 N.H. 215Company A.2d 703-04

(1965). The Baileys challengealso the court’s consideration of parol
intent,subjectiveevidence as to Mr. Musumeci’s despite the absence

in Furthermore,of theany ambiguity plaintiffscontract. the chal-
(1)the trial court’s factual on the basislenge findings that no reason-

able fact finder could have determined that the defendant exercised
(2)care;due the evidence does not thesupport finding specificthat

(3)case;inperformance would be thisinequitable and the court
failed to consider all the available evidence when it granted only the

fees asplaintiffs’ attorney’s For thedamages. following reasons we
affirm the trial court’s ruling.

trial Curran,The court was not the inby holdingbound be­
cause that case involved a very proceduraldifferent thanposture the

Curran,case now before Inus. the plaintiff-contractor mistakenly
$100,000submitted a publicbid on a contract which was too low be­

cause of an adding 559-60,machine malfunction. 106 N.H. at 215
A.2d at 703. The soughtcontractor rescission of the contract based
on his unilateral The court agreedmistake. and held that equity will

arescind contract for mistake whenunilateral certain criteria are
560,met. Id. contrast,at 215 A.2d at 703-04. In the case before us

does not involve a claim that purchasethe and sale agreement should
Rather,be rescinded. the trial court considered the defendant’s uni­

lateral mistake as evidence which factored into its decision not to
specificgrant performance. When a party claims mistake as one of

the factors weighing against a petition for specific performance,
contract,rather than as grounds for rescission of the the four crite­

ria inestablished Curran need not be met. Farnsworth,See E.
12.7, (2d 1990).§Contracts at 869-70 ed.
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of Mr. Mu­court’s considerationnot find the trialWe do
Seeequitable powers.of its broadmistake to be an abusesumeci’s

351,774, 783,129 N.H. 533 A.2dDonuts, v. Skipitaris,N.H. Inc.
(1987). for theof a contractperformanceAlthough specific355-56

buyer,seller or the seeremedy available to eithersale of land is a the.
626, (1886),248, 258, the cir­N.H. 9 A. 628Downing,Eckstein v. 64

of land to arespecific performancewhich entitle a sellercumstances
§Corbin, 11455A A. Corbin on Contractslimited. Seegenerally

(1964). instance, solelya mistake has occurred which isFor where
negligence, specific perform­“inexcusable”buyer’sresult of thethe

412-13, 149Bacas, 406,v. 219 Md.may be Perlmuttergranted.ance
(1959).23, 26-27 hand, maysuch relief be withheldOn the otherA.2d

pur­thespecifically enforcingin to land whereconveya contract
unreasonable, id., orwould be seehighlyand sale agreementchase

at law.adequate remedythat the seller has anthe court determines
Corbin, 1145, denialupheld§ at 138. This court has thesupraA.5A

in where there exist “significant equi­casesspecific performanceof
Eichman,v. 129 N.H.for to it.” Rossrefusing granttable reasons

(1987) Chute,480, 941, v. 117477, (quotingA.2d 943 Chute N.H.529
(1977)). that,890,676, 678, dependingIt is well settled377 891A.2d

case, a material mistake ofparticularthe circumstances of theupon
3 J.equitablesuch a defense to an action. Seemay providefact

Jurisprudence (5th 1941);Pomeroy, Equity § also868 ed. see
Sisters, 417, 421, 553 1327, 1330N.H. A.2dv. Benedictine 131Shakra

(the(1987) rests withgrant deny specific performancedecision to or
circumstancesaccordingof the trial court to thethe sound discretion

case).of the
us,In the trial court denied the plaintiffs’ requestthe case before

(1)for after that the defendant exer-specific performance finding
cised due care in to ascertain the lot he was to bid on atattempthis

(2)auction; care,the the of due the defendantdespite exercise mis-
(3)lot; mistake went totakenly bid on the the defendant’s thewrong

(4) totalityand the of the circumstancessubstance of-the agreement;
to grant specific performance.indicate that it would be inequitable

the recordwill be affirmed unlessGenerally, the trial court’s decision
un-or basedby uponthat it is the evidenceunsupportedillustrates

51, 52, 149102 N.H. A.2dRybicki,v.grounds.tenable Oil Co.Gulf
(1959). neither basis for877, below showsproduced879 The record

disturbing findings.the trial court’s

in im­that the trial court erredplaintiffs argueThe next
mind insubjectivethe defendant’s state ofconsideringproperly
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clear, however,isIt thatagreement.and salesigning purchasethe
was from thea on 26 that differentMr. did view lot JuneMusumeci

trialtestimony presented, theon June 27. Given thelot he purchased
thebuythat Mr. Musumeci intended tofree to believecourt was

Nash, 131v.Turnpikethe lot. See Johnsonlot rather thanPittsfield
(1989) (fact to734, 842, finder731, 844 has discretion559 A.2dN.H.

witnesses). The defendant’stestimonynot credit the oforcredit
and sale waspurchase agreementthesignedmind when hestate of

mis-as of the defendant’sthe court evidencebyconsideredproperly
meaning. determina-take, of the Therather than evidence contract’s

a matter in a contractgoesa to materialtion whether mistake
inthe that contract.parties makingthe intention ofdepends upon

Prods., 22, 24,115 332Inc. N.H.Seppala,See Plastic Laminated v.
(1975). Therefore,185, assessing pro-the evidenceA.2d 187 after

below, when itwe the did not commit errorfind that courtduced
of mind at the he thesignedMr. Musumeci’s state timeconsidered

and salepurchase agreement.

that, in light of theplaintiffs argueThe also defendant’s
carelessness, twoby manyas evidenced the differences between the

requires performance pur­lots in fairness of thequestion, specific
thatagreement. Turnpikeand sale The record shows the lotchase

brook, it,has or as described a onswamp,a the defendant’s witness
acres, Pittsfield seven dry plain­three whereas the lot has acres. The

however, not trial findings.does refute the court’sargument,tiffs’
Rather, this claim the aemphasizes inequity specific performance

would in this Mr. diddecree create situation. Musumeci’s mistake
not concern the value or condition the but went to theproperty,of

A ofidentity of the land itself. mistake to the of aidentity parcelas
subject purchase agreementland that is the of a and sale is a mate­

633;§Corbin, 604,rial vital A. Re­supraand mistake. See 3 at
(Second) (1964).§statement 146 A isof Contracts purchaser

entitled to rescission of the when a of thisusually contract mistake
A.3 thesupra. Althoughnature occurs. CORBIN defendant never

case,ofsought purchase agreementrescission the and sale in this
ofgiven materialitythe the mistake and the between thedisparity

land, find, did,two itof the trial court could aspieces that it would be
granttoinequitable specific performance.

nowWe address the claimplaintiffs’ that no reasonable
finder fact could thatof have found the defendant exercised due care.
We will sustain a ofgrant specifictrial court’s or denial performance
unless it the record have beenappears from to theunsupported by
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grounds. 52,evidence or based untenable 102 N.H.upon Rybicki, at
149 at 879. the trial court’sAgain,A.2d decision here was neither
untenable nor theunsupported by evidence. There was thatevidence
Mr. Musumeci travelled to toNorthwood view the lot one day prior

auction,to the whenand that he found the Pittsfield lot was nothere
sign indicating the iot’s tract number.corresponding The trial court
also determined that the Pittsfield lot and the Turnpike lot were lo-

in incated the proximitysame area and close to each other. Further-
more, courtthe trial heard the defendant’s witness testify that he
and the defendant promptly brought the mistake to the'attention of
the auctioneer the plaintiffsand as soon as it was discovered. This
same witness also testified that the defendant offered to finance a
new auction in Nevertheless,order to sell the lot.Turnpike the plain-
tiffs acceptednever this offer and did not produce any evidence at
trial theirshowing reliance theupondetrimental defendant’s mis-

finder,take. As the fact the trial court has the discretion to credit or
not Nash,credit the oftestimony witnesses before it. 131 atN.H.
734, 559 A.2d at 844. Based the aboveupon testimony, the trial court

(1)could properly have found: that Mr. Musumeci exercised due care
(2)in on,theascertaining tract he wanted to bid and that the plain-

tiffs did not reasonably rely to their detriment Mr.upon Musumeci’s
Therefore,mistake. we will not disturb the trial court’s findings.

Finally, the plaintiffs also contend that the trial court
in onlyerred that thefinding evidence of plaintiffs’ damages con­

sisted of a bill for attorney’s fees. This court$2050 has held that a
denial of specific performance does not necessarily bar the right to

Korsak,damages Inc.,at law. See v. 412, 416,Johnson 120 N.H. 415
(1980).1141,A.2d 1143 The only evidence of damages submitted to

court, however,the trial was the plaintiffs’ attorney’s bill for $2050.
Although Mr. testifiedBailey that he renewed the sewer and con­

lot,struction approvals for the noTurnpike evidence was presented
as to the incosts renewing approvals.these Havingincurred no basis
for calculating the costs of permits,these the trial had no basiscourt

which toupon award additionalany damages. Based on the findings
and inrulings made this case, we hold that the trial notcourt did err
in theawarding plaintiffs the inincurred their attor­paying$2050
ney. ordered,As the trial court this award must be taken out of the

deposited by$5000 the defendant auction,to theprior and the differ­
ence must be returned to the defendant.

Affirmed.
HORTON,J., sit;did not the others concurred.


