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Grafton
No. 89-461

Joseph Ferrero

v.

& a.James W. Coutts

5, 1991June

(Patrick Hayes LloydT. and Nina W.of LebanonHayes,Baker &
brief, orally), plaintiff.Mr. for theHayesthe andon

P.A., L.(Nancyof Laconia Gir-& MitchellNighswander, Martin
brief, for theorally),and Mr. OsmanDavid S. on theard and Osman

W. and Isabella S. Coutts.defendants James Coutts
Chiesa,Peters,Starr, (JeffreyDunn & of ManchesterWadleigh,

orally), Realty,for the defendants StroutH. Karlin on the brief and
Inc. and P. Macintosh.Beverly

McCormack, Ashland, de-orally,and for thebyof briefJohn J.
G. Alexander.fendant Bruce

Supe-a decision of theBatchelder, are fromappealsJ. These
J.) of(Smith, agreementanordering specific performancerior Court
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anddefendants James Isabellabyof real ownedfor the sale e§tate
Ferrero, and theJosephThe plaintiff,in North Woodstock.Coutts

property,for theagreementand salepurchaseexecuted aCouttses
Bruce Alex-to defendantultimately conveyedwaspropertybut the

Alexander, brought anplaintiffto theconveyanceAfter theander.
sale, specific performanceas well asrescission of theseekingaction

Hewith the Couttses.agreementand salepurchaseof the plaintiff’s
(Strout), inInc. the brokerRealty,from Stroutdamagessoughtalso
Macintosh, thetransaction, Beverly uponagent,and its localthe

rela-interfered with the contractualthey tortiouslythat hadtheory
and the Couttses.between thetionship allegedly existing plaintiff

trial, in of the plaintiffthe court ruled favorthree-dayAfter a bench
on the tortiousnoteworthy plaintiff’sthree claims. It is thaton all

claim, court ordered and Macin-originallyinterference the Strout
and fees butlitigation attorney’scosts ofpay plaintiff’stosh to the
motion for reconsidera-order on the of agrantinglater vacated the

tion.
denycourt’s order. The CouttsesappealAll four defendants the

and, inplaintifftheexisted between them andthat a valid contract
thealternative, under circum-specific performanceassert thatthe

contends that nois Alexanderinappropriate.stances of the case
triggerwould entitle-by plaintiffmade the whichvalid tender was

argueStrout and Macintosh thatspecific performance,to andment
with the Ferrero-Couttstortiously allegeddid not interferethey

follow,For the reasons that we reverse.contract.
transaction, a house and land on MaininvolvingThis real estate

Woodstock,in North with a offer andoriginated “purchaseStreet
27,1984, owners,the thereceipt” Septemberdated betweendeposit

Couttses, the Theprospective purchaser, plaintiff. agree-and the
byon behalf of Macin-negotiated Beverlyment was the Couttses

tosh, fromagent agreed purchase pricea estate Strout. The wasreal
offer,$35,000. theAccording plaintiffto terms of the thepurchase

tender, as a in to anwas to down addition initialrequired payment
$100, $5,000 note on otherdeposit by mortgage prop-of a secured a

described as located at Lost The balance of theerty Valley. purchase
by delivery moneywas to be the of a note andprice paid purchase

$27,550,in ofmortgage payable fifteen-year pe-the amount over a
riod, $2,450 inpayment partlyand the of the broker’s commission of
cash and a note.partly by promissory plaintiff agreed payThe to the

costs, If, seen,closing and the to be prorated.taxes were as will be
initialthe seemed as adeposit uponmodest fulcrum which to$100

transaction,lever the the was the factlengthened bylever itself that



294

the thepart offered.by plaintiffof consideration was a note and sec-
mortgage alreadyond and which theupon property mortgaged

not control.plaintiff did own or
time,inchanges agreement negotiatedMinor the were over and

27, 1984,original closingthe date was extended from November to
15, There is a onFebruary dispute appeal concerning1985. whether

plaintiffthe and the Couttses ever entered into a contract.binding
However, because,we do not address this issue aassuming that bind-

exist,contract we ining spe-did hold that the court erred granting
performance.cific

land,to contracts for the sale ofregard specific per­With
formance will be decreed unless the circumstances of the case make

Sisters,it or to do so. Shakra v.impossible Benedictineinequitable
(1989).417, 421, 1327,131 N.H. 553 A.2d 1330 Such a circumstance

exists when the party seeking specific performance tofails show
that, at the time of claimed entitlement to the conveyance, he was
ready, willing performand able to his share of the 71bargain. Am.

(1973);§Jur. 2d 60Specific see also Lancaster Devel­Performance
Kattar, 163, 167, 278,v. N.H.Corporation 110 262 A.2d 280-­opment

(1970)81 (holding that wasspecific properly orderedperformance
where the,plaintiff ready,was and able towilling perform obliga­its
tions under Inagreement). case,the the thepresent plaintiff agreed

$5,000to a ingive the amount of onmortgage Valleythe Lost prop­
erty as of the thepart conveyanceconsideration for to which he

Yet,claims entitlement. according to the evidence contained in the
record, plaintiffthe was unable to thiscomplete aspect of the trans­

mother, he,action. The atplaintiff testified trial that his not owned
inpropertythe Lost and that heValley, had no written power of

himattorney $5,000from her that would enable to grant the mort­
withoutgage her consent. Nor is there other evidence that he was

ready, willing perform sum,and able to his share of Inthe contract.
plaintiffthe failed to sustain his proofburden of on an issue that was

Therefore,a toprerequisite the relief sought. hold that the trial.we
court erred as a law inmatter of ingranting specific performance
favor of the plaintiff.

The issueonly is whether the trialremaining court erred in
thatruling Macintosh and Strout tortiously interfered with the al­

leged plaintiffcontract between the and the Couttses. The trial
court’s ruling is diluted to the ofpoint byalmost mootness its addi­
tional thatrulings the did notplaintiff prove “any damages arising
out of the . . . wrongful interference with a contractual relationship
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an anda case for award of costsproperand that this “is notclaim”
incourse an element to beDamages provenfees.” are ofattorneys

claim, and the absence ofanyclaim as with other torttypethis of
in Jaythis case. See Ed­plaintiff’sdefeats the claimproofsuch

(1987).706,wards, Baker, 41, 46, A.2d 709 More­v. 130 N.H. 534Inc.
Strout, inas revealed the recordover, of Macintosh andthe conduct

isus, recoveryconduct for whichfalls short of the intentionalbefore
id.; v. 123Cyr,Blue Shield St.See see alsopermitted. Cross/Blue

(1983)226,137, 143, Hampshirethat New(noting459 A.2d 230N.H.
interference with a contrac­liability negligentforrecognizedhas not

found,Indeed, ad­as the trial court Macintosh’srelationship).tual
with was notplaintiffto the that their contract thevice Couttses

offer, whichacceptand that were free to Alexander’sbinding they
interference, aconstituted tortious was based onplaintiff arguesthe

alegal opinion attorney, George Ray,obtained from the Couttses’
this inthey gave good,fact which would tend to show that advice

bad,than faith. we hold that the trial court erredAccordingly,rather
tortiously anyin that Macintosh and interfered withruling Strout

and theexistingcontract between the Couttses.plaintiff
reasons,For the we the trial court’s order re-foregoing reverse

scinding the Couttses’ sale of the to Alexander and decree-property
in as well asing performance plaintiff,favor of the its orderspecific

inplaintiff expensesthat the reimburse Alexander for incurred
the that Macintoshmaintaining property. rulingThe court’s and

tortiously allegedlyStrout interfered with the contract be-existing
the plaintifftween and the Couttses is also reversed. Since the plain-

introduced notiff evidence at trial as to he havedamages may
contract, and,suffered as a result of the breachallegedCouttses’ of

furthermore, since the trial court ruled that this “is not a caseproper
fees,”for an award of costs and weattorneys see no reason to re-

this any proceedings.mand case for further

Judgment thefor defendants.

All concurred.


