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(Mr.Gill,P.Raimo and Sean of ManchesterRay Raimo and Mr.
brief, Mr. orally),Gill on the and Raimo for the defendant.

BROCK, The bringsC.J. State this interlocutory appeal pursuant
J.)rulings Superiorto RSA 606:10 from of the (Groff,Court toprior

defendant,the trial of the Caplin,David on two counts of first degree
(1)murder. The defendant filed pretrial motions to evi-suppress

(2)dence of hair found at the scene ofsamples the crime and to sup-
thepress prior testimonydefendant’s at a so-called Richards

hearing duringheld the trial of Anthony Barnaby, see State v. Rich-
(1987).ards, 669,N.H.129 531 A.2d 338 The grantedcourt both mo-

tions.
(1)On theappeal, State asserts that the trial court: applied an-

legalerroneous standard for the expertadmission of con-testimony
(2)the haircerning samples; made erroneous findings of fact regard-

(3)ing expertthe witness’s testimony; erroneously concluded that
(4)irrelevant;expert testimonythe was erroneously concluded that

relevant,ifeven the evidence was unfairly prejudicial to the defend-
(5)ant; inerred the State torequiring prove a knowing, voluntary

and waiverintelligent of the defendant’s fifth amendment privilege
(6)before hisadmitting Richards hearing testimony; and erred in

that theconcluding defendant’s attestimony the Richards hearing
follow,compelled.was For reasons that we affirm the trial court’s

on therulings motions.
The relevant facts are as follows. 3,On the ofmorning October

1988, the bodies of Brenda Warner and Charlene Ranstroni were
indiscovered the bedroom of their apartment.Nashua toAccording

examiner,the State medical the two women died as a result of multi-
stabple scene,wounds. theUpon reaching crime police officers se-

cured the site and gathered any physical evidence which might have
bybeen left the perpetrator(s).

Among trace evidence recovered from the- crime site were seven
follicles,hairpubic which were sent tosubsequently the laboratory

of the Federal Bureau of inInvestigation Washington, D.C. Special
Deedrick,Agent an 18-year veteran of the Bureau’s hair and fiber

unit, assignedwas to conduct an analysis of the seven hair samples.
Agent Deedrick had extensive inexperience hair analysis, having
previously performed 4,000approximately analyses. ex-Microscopic
amination of the questioned himhairs led to believe that all seven
probably came from the same person. Agent Deedrick thereafter
compared these hairs with known samples retrieved from each of the"

victims, defendant,two the and another suspect, Anthony Barnaby.
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reach no conclusion as tothat he couldstatedIn his Deedrickreport,
hairs.questionedof the sevenoriginthe

for theto trial three timesAnthony BarnabybroughtThe State
inin with com-Caplinacted concertmurders, that heallegingtwo

ofcalled as a witness at eachDeedrick wasAgentcrimes.themitting
be-most differencesignificantthat thetrials and testifiedBarnaby’s

oftipinvolved the thehairsquestionedhairs and theCaplin’stween
of thethat all sevenexamination revealedMicroscopichair follicles.

while eachtips,scene had scissor-cutthe crimehairs recovered from
naturally tapered tip.aexhibitedCaplintaken fromsamplestheof

had comeif the hairsquestionedthatfurther explainedDeedrick
cut at the timetipshairs exhibitedpubicand ifCaplin, Caplin’sfrom

committed, tipsnot find cutmighthe ormightthe crimes were
fourhairs taken from the defendantofsample pubictheamong

Agentquestionedand defense counselBoth the Statemonths later.
his as to whetheropinionin an effort to elicitextensivelyDeedrick

DeedrickAgentof the seven hairs.been the sourcecould haveCaplin
that itopinion,an and testifiedto render suchsteadfastly refused

the hairs came fromhim whether or notsayfor toimpossiblewas
Caplin.

to ex-trial, seekingfiled a motion in limineCaplinPrior to his
Inat the crime scene.to the hairs foundall pertainingclude evidence

that Deed-motion, Agentthe defendant contendedof hissupport
to the source of the crime sceneinconclusive asanalysisrick’s was

the crime scene hairshairs, existed betweenthat distinct differences
defendant, that the hair samplefrom the andobtainedsamplesand

to the defendant.unfairly prejudicialwasevidence
J.) motion,the thatgranted concluding(Groff,The CourtSuperior

hair waspubicof the defendant’sof the characteristicsthe evidence
relevant, wasand, unfairlythe evidence sothat evennot relevant if

its value.outweigh probativethe as toto defendantprejudicial
trial, Anthony Barnaby informed theBarnabyPrior to the first

witness. In order to addresscall as aCaplinof his intent tocourt
(Dalianis,Superiorthe Courtprivilege,fifth amendmentCaplin’s

Richards,J.) 669,v. 129 N.H.to Statehearing pursuantconducted a
outset, the theexplained purposethe court ofA.2d 338. At the531

newly appointed attorneythat wasCaplin’sand outhearing, pointed
his fifthassertingto amendmentrespectto assist him withpresent

rights.
attorney questioned Caplin aboutBarnaby’stheDuring hearing,

The defendantof the murders. re-nighton thehis whereabouts
times, after conferring withmanyto butquestions,somesponded
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counsel, The supe-his self-incrimination.privilege againstasserted
answer certain not-questions,rior court ordered the defendant to

his of his fifth amendmentwithstanding privilege.assertion
attorneyhis advised theCaplin’s testimony,At the conclusion of

inhearing processcourt that she had misunderstood the Richards
should first answer thethinking Caplin questions, whereuponthat

his fifthpermittedcourt would rule on whether he was to assert
misunderstanding,Because of this she believedright.amendment

she did not advise the defendant to assert the when sheprivilegethat
error,have. her and the court orderedacknowledgedshould Counsel

after trial that there would be notranscript “impounded”the the so
todamage Caplin.“irremediable”

appointedThe after the Richards new counsel forday hearing,
self-incrimination as toCaplin Caplin’s privilege againstasserted

name, birth, and residenceany testimony beyond presentdate of
in jail. Barnaby’s attorney permittedaddress was then to read the

Thetranscript jury.of the Richards to the werehearing transcripts
then collected and sealed.

Now, trial, againstat the State seeks to introduceCaplin’s Caplin
that heportions hearing testimony gavethe of the Richards without

first fifth Theasserting privilege.his amendment defendant filed a
limine, inmotion in his State and federalgrounded constitutional

to all his at therights, seeking suppress testimonyof Richards hear-
ing.

J.) motion,The Superior (Groff, grantedCourt the thatconcluding
the defendant’s Richards hearing testimony involuntarywas and the
product of compulsion.

I. Expert Testimony Sample Analysis—Hair
We first address the State’s claim on that the trialappeal court

erroneously concluded that the hair evidence wassample irrelevant
improperlyand excluded it. The State uponrelies the cases of State

Scarlett, 37, 41,121 25, (1981);v. N.H. 426 A.2d 28 State v. Staples,
278, 281, 320, (1980);120 N.H. 415 A.2d Farrow,322 and State v. 118

296, 307, 386 808, 815 (1978),N.H. A.2d in arguing that the trial court
anapplied erroneous for determiningstandard the admissibility of

the testimony, thatrequiring Agent Deedrick must be able to iden­
atify particular person as the source of the crime scene hairs. The

State contends erroneouslythat the trial court concluded that the
couldexpert form no to ofopinion identityas the the hairs. The State

also argues that,that the trial concludederroneouslycourt even if
relevant,the unfairlyevidence were prejudicialconsidered it was to

the defendant.
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is relevant iswhether evidenceThe determination of
court, will not reverseof the trial and wesound discretionwithin the

of abuse of that discretion. State v.evidenceits determination absent
(1989).302,Roberts, 512, 521, evi­“Opinion556 A.2d 308131 N.H.

that the is toexpert qualifiedif the court findsis admissibledence
aid the Statejury.”raised and that it willan on the issuegive opinion

Rule of Evi­702. New Hampshiresee N.H. R. Ev.Staples supra;v.
New Hamp­of irrelevant evidence.requires402 the exclusiondence

evidence’-means401 states that “‘[RelevantEvidence Ruleshire
factexistence of thatanyto make thehaving any tendencyevidence
probableof the action moreof to the determinationconsequenceis

R.the evidence.” N.H. Ev.than it would be withoutprobableor less
401.

trial, testi-Barnaby’s Agentat DeedrickThe record reveals that
the hairand dissimilarities betweenconcerningfied the similarities

and those obtained from Caplin.found at the crime scenesamples
prob-all of the hairs found at the crime sceneDeedrick testified that

However, the dis-significantcame from the sameably person.
in his to formtips inabilityof cut hair follicle resultedsimilarity the

whether was the source of the crime sceneopinion Caplinan as to
hairs.

becomes,I theQ. guess question“Attorney
you jurycan tell thisMaggiotto: though,

youror not in thoseopinionwhether
David Caplin?hairs are the hairs of

A. is no conclusion. ItMyDeedrick: conclusionAgent
grayis the area between could have

could not have.and

IQ. guess troublingAnd what’s or
inwhat’s left the air isup your opin-

you sayion as to whether or not can
are David hairs.Caplin’s pubicthese

I . . .say.A. And can’t There are three
that Ei-conclusions can be reached.

are alike in all andthey respectsther
fromcould have come the person,

positive.which isn’t
the best conclusion canQ. youThat’s

get?
Well, conclusion,good yes.a IfA. that’s

that, ayou you got goodcan do have
association.
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Q. Okay.
hand,A. On the other haveyou may two

hairs that are —hair that is distinctly
different than the known standard.
They could not have come from that
person.
In a situation where hairsyou have

verythat are similar microscopically
but something littlenagging—some
thing there that doesn’t lookquite
right whichmicroscopically could be
a cut couldtip, be a pigment granule
out of orplace there thatsomething

examiner,bothers me as an I don’t
include the hair Ibut don’t throw it
out. I just don’t asgo strong with it. I
have to be pretty darn certain that
all the characteristics of the ques-
tioned hair and the known hair are
alike or I won’t say personthis could
have been there.

Q. And which category do these hairs
into,fall this last—

those,A. That’s one of and I can’t elimi-
nate Ithem but can’t say it’s his.”

added.)(Emphasis
DeedrickAgent evaluated the hair samples and was unable to

form an opinion as to their source. To allow admission of his testi-
mony would be improperly to require the jury to assume the role of
the expert and to evaluate the technical data. Since this is clearly

thebeyond jury’s ability, the testimony would be of little value.
We are not persuaded by the argumentState’s that the evidence is

Farrow,relevant under State 307,v. 118 N.H. at 386 A.2d at 815 and
Scarlett,State v. 121 41,N.H. at 426 A.2d at In28. both Farrow and

Scarlett, the expert witness testified that the hair samples at issue
similar inwere all fifteen recognized microscopic Incharacteristics.

us,the case before Deedrick observed a significant dissimilarity be-
tween the hair samples which himprevented from areaching conclu-
sion as to their source.

We find no error in the trial court’s conclusion that the testi­
mony was not relevant and find no inabuse the exercise of its discre-
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trial. Itthe at the defendant’stestimonyto admission ofpreventtion
that theargumentnot to consider the State’sfollows that we do need

unfairlythat evidence was prej-concluded theimproperlytrial court
udicial.

Hearing TestimonyII. Richards

Next, ruling suppressingtrial court’s the de­we consider the
not rul­testimony. We will overturn thehearingfendant’s Richards

Steer, 492,490,of v. 128 N.H.ing, absent an abuse discretion. State
Brooks, 618, 621-22,797, (1986); v. 126 N.H. 495517 A.2d 799 State

(1985).1258,A.2d 1263
onlyat answers thoseThe to introduce trial the tosoughtState

theprivilege. appeal,where failed to invoke his Onquestions Caplin
relied on v. Phin­improperlyState that the trial court Stateargues

145, (1977), in117 the State torequiringN.H. 370 A.2d 1153ney,
the Rich­voluntary introducinga waiver before defendant’sprove

that courtThe State also asserts the trialtestimony.ards hearing
testimony was compelled.concluded that the defendant’simproperly

as in theself-incrimination set forth“The privilege against
court tomay applied bynot be theState and National Constitutions

v.testimony.”an immunization from Stategivingcreate all-inclusive
Rather,673, willRichards, N.H. at 531 A.2d at 341. the court129
to a witness tohearing compela Richards whetherduringdetermine
be from self-in­balancing the witness’s to freetestify, rightafter

to evi­right produce exculpatorywith the of the accusedcrimination
(citation omitted).dence. Id.

murders,for the at the timesuspect, yetwas a not indictedCaplin
the hearing. Ostensibly,and Richardssubpoenaedhe was testified at

in an to in-Barnaby- Caplin’s testimonyoffered effortcounsel for
and and the trial court held theCaplin Barnaby,criminate exonerate
in of fifthscopeto determine the defendant’shearingRichards order

privilege.amendment
Now, in camera with-we have convened here“The Court:

in conductout the order to a so-calledjury
which thehearing during pro-Richard’s [sic]

is, theof the witness —that defense—ponent
independentwill and an deter-questionsask

will as to each rel-questionmination be made
it inwhether be answeredative to should
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implica-or not. The obviousjuryof thefront
Fifth Amend-to the witness’relatetions here

self-incrim-possibleagainstment rights
ination.

iscounsel, Amadeo-Vickery,AttorneyHis
anyhim as toconsult withwillpresent and
shehe orwhich has a concernquestion about

newlyshe isrecognizea thathas concern. We
maythe witness andappointed representto

in re-thatdisadvantageat of abe somewhat
which de-However, will be courtit thegard.
ultimatelywillquestionstermines whether

And concernsnot. counsel’sbe answered or
think,record, I to pro-on thesufficientlyare

in thatmaythat there betect the interests
area.”

Caplin’s counsel admitted onhearing,At the conclusion of the
had misunderstood the Richardsthe record that she apparently

anin court itself would make inde­that thehearing process, thinking
answeredas which would be andpendent questionsdetermination to

in thewas and that defendantincriminating, thinkingwhat evidence
himself. thatapparentnot be forced to incriminate It is thewould
hearingof the contributed to this mis­court’s Richardsexplanation

result, failed to toCaplinAs a counsel advise invokeunderstanding.
questions.in toresponsehis fifth amendment certain Weprivilege

circumstances,conclude, that the answers to those ques­under these
if had invokedCaplin properlytions were as much coerced as his

bythen was the court to answer.privilege compelledand
it,In court wereviewing the record that the trial had before find

inno of discretion or the trial court its decisionbyabuse error to
testimony.Richards Since we decide thesuppress hearingthe case

basis,on this we need reach the of whetherquestionnot defendant
his fiftheffectively waived amendment privilege.

Affirmed.

All concurred.


