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however,dismiss. The in Puzzangheracourt is referring, to factual
circumstances where a defendant and isescapes then returned to

Because the incustody. defendant the case before us has not been
returned to we need notcustody, address that issue and thedeny
defendant’s motion to transcribe proceedings. The State’s motion to
dismiss the isappeal granted.

Appeal dismissed.

All concurred.
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Backus, Solomon,& ofMeyer MeyerManchester on the brief{Jon
and orally), for the appellant.

Arnold, Howard,John P. attorney general W. at-{Julie assistant
torney general, on the brief and fororally), the State.

JOHNSON, J. This case involves the termination of appellant
Fugere’sElaine withemployment HampshireNew Technical Insti-

(NHTI).tute theFugere appeals personneldecision of the appeals
(the board) termination,board theupholding claiming that NHTI

infired her violation of the rules and agreement her em-governing
ployment with NHTI and in retaliation for her previous, successful
appeal agreeto the board. We that NHTI violated several procedural



324

rul-moreover, of the board’swe find certainfiring Fugere;inrules
Therefore, remandwe reverse andunreasonable.clearlyto beings

reinstatement.Fugere’sboard forto the
claimto decide ofFugere’sthe needholdingour obviatesBecause
historytreatment, proceduralthe facts andwe reciteretaliatory

violations and the board’sthe of rulesto issuesthey pertainasonly
in dental as-teaching NHTI’sFugere beganrulings.unreasonable

time, dentalseparateNHTI had twoin At that1981.sisting program
the twohygiene. Althoughand dentalassistingdentalprograms,

1986, mergerin theprogram“dental auxiliaries”into onemerged
in programsthe dentalchangesno functionalto have causedappears

occasionallyof one programThe professorsto this appeal.relevant
of dentalother, groupsthere are two distinctin the butteach classes

is twice asstudycourse ofstudent’shygieneBecause astudents.
student, to behygienista is consideredassistingas that of anlong

assistant, dentalperformingis ofcapablean andmore skilled than
work, qualified.which an assistant is notcleaning, forsuch as teeth

coursehygienenon-clinical dentalto aFugere assignedwas teach
that, assignedwasyear; Fugereafterthe 1981-82 academicduring

received severalexclusively. Sheassistingdental classesto teach
inof associate professorto the positionand was elevatedpromotions,

here, NHTI terminatedHowever, importantnotfor reasons1985.
successfully appealedin the termina-Fugere1988.employmenther

23, 1989,May of her reinstatementtion, NHTI was notified onand
pay.with back

for the 1989 summer termher scheduleteachingwas sentFugere
later, 25, The consisted of approx-on 1989. scheduledays Maytwo

dentaldaysclinics and two ofassistingtwo of dentalimately days
schedule,objected to this be-She testified that shehygiene clinics.

hygiene,competentnot to teach dentalcause she believed she was
NHTI, however, changein declined tosetting.a clinicalparticularly

6, 1989, at her first scheduledTuesday,On Juneassignments.her
clinic, to care. SheFugere supervise patientrefusedhygienedental

Harris,dean, requestedand a leave of absence.met with her Arthur
Her was denied.request

8,1989, NHTI that she wasreporttoFugere telephonedOn June
her theday.ill that Harris then wroteand would not be at work

letter, 8, 1989:dated Junefollowing

you Institute this“I to learn that called thewas disturbed
yourwould be absent fromyouto inform us thatmorning

wemorning,of illness. Later thisbecauseresponsibilities
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indi-Institute, your attorneyfromletteraat thereceived
theaccept teachingtonotyouhe had advisedthatcating

ofAs a resultClini[c].Hygienein the Dentalresponsibilities
ofvaliditythe theevents, onlyI wonder abouttwo canthese

Bar-Therefore, current Collectiveto thepursuantillness.
theI to furnishyou... am requiringAgreementgaining

stat-attending physicianfrom anwith a certificateInstitute
the sickjudgment,professionalin practitioner’sthat theing

your physicianfromThis certificatenecessary.wasleave
JuneFriday,onp.m.no later than 4:00be submittedmust

16, 1989.”

bargaining11.4 of the collectiveof sectionportionThe relevant
states:agreement

furnishthe toby Employerbemay required“An employee
attending physi-from thewith a certificateEmployerthe

when, for rea-practitionerhealth carecian or other licensed
cause, employee’sthat thebelievesEmployersonable the

reasons and re-to theof sick leave does not conformuse
in Agreement.set forth thisfor sick leave usequirements

that in the practi-a statementcertificate shall containSuch
necessary.”issick leavejudgmentprofessionaltioner’s

9, 1989, bywas taken aFugereJunefollowing day, Friday,On the
counselor)(who and a officer to thepoliceis a mental healthcousin

Mental Health ofDivision of the CenterServicesEmergency
Mason, and emergencyThere a nurseManchester. CherGreater

technician, in a “true emer-psychiatricverified that wasFugere
Nevertheless,with NHTI.and advised her to have no contactgency,”

illness, and that dayensured that NHTI was notified of herFugere
the medical certificateattorneyand her asked Mason forboth she

partiesno between the thatrequired disputeNHTI of her. There is
in seriouslywas fact ill.Fugere

certificate,immediatelyMason did not a medicalprovideWhen
healthfollow-upmade several calls to the mentalFugere’s attorney

20,himfinallyuntil sent certificate to on Junecenter Mason the
from “severe emotional dis-Fugere suffering1989. It states that was
that fromtress and exhaustion” and recommends “she be excused

for an undetermined of time.” Because Mason mailedworking period
20,1989,attorneythe certificate to on June it did not reachFugere’s

29,1989.attorneythe until June Mason indicated at the hear-State’s
inboard that the the certificate wasing delay submittingbefore the

heavy paperwork.due to her workload and ofbacklog
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Meanwhile, 14, 1989,on NHTIJune President David Larrabee
Fugere followingsent the letter:

(4) days,“For the last four work andThursday Friday, June
9, 13,and June 12Monday Tuesday, you8 and and and have

by younotified us that aretelephone sick and unable to re-
leave,to work. Your sick under Regulations,Stateport

(Reinstatement Date)8,started on March 1989accruing
you daysand thus have accrued 3.75 of sick leave. This leave

13,was exhausted on June . .Tuesday, 1989. . cannot[W]e
beyonda leave absence withoutgrant pay Friday, Juneof

16, you1989. have returned to work onUnless or before
19, 1989, am, .Monday, June at 8:00 . . willyou be termi-

...”nated.

added.) that,(Emphasis letter,must out here inpoint writingWe this
failed to take into account the eleven daysLarrabee of sick leave

Fugere had accumulated for the months during which she was
wrongly NHTI does not ondischarged. dispute appeal.this

(ordidFugere Monday, 19,not return to work on June at1989
later), 22, 1989,anytime and on JuneThursday, Larrabee sent her
letter, “warninganother the first of the three letters”:

“Pursuant to the Rules and Regulations of the Division of
Personnel, 308:03(c)(3)(b),PER this is a written warning for
absenteeism without leave. You have beenapproved absent

[1]9,1989.without prior approved Monday,leave since June
taken,immediate corrective action on your partUnless is

you subjectshall be to additional disciplinary action which
will result in your termination from employment.”

We note that the letter reads “absentactually without prior ap-
9, added).”proved Monday,leave since June 1989 (emphasis How-

ever, 9, 1989, Friday.June was a Because Mondaythe immediately
19,1989,the date of the letter Junepreceding was and because Lar-

14,1989 Fugererabee’s June letter stated that must return to work
19,1989,by June we that inMonday, assume the intended date the

19,above letter was Monday, June 1989.
second,Larrabee sent a similarFugere warning letter the next

23,1989.day, Friday, June It stated: “Youwere absent without prior
(absentee-22,1989.approved leave on June ifThursday, this offense

leave) time,ism without approved is violated a third as [per] PER
308:03(c)(4)(e), you will be discharged upon receipt of a third and
final written notice of The Monday, 26,this offense.” following June
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(the mailed the certificateday attorney1989 same medicalFugere’s
a of termination:attorney),to the State’s Larrabee sent her notice

23,onprior Friday,“You were absent without leave Juneapproved
308:03(c)(4)(e), you1989. Effective as PER areimmediately, [per]

termination,of as this is forhereby your warningnotified the third
absenteeism leave.”approvedwithout

board,Fugere appealed personnel appealsthis termination to the
order,InNHTFs its theupheld ques-but the board actions. board

whether toFugeretioned would have been able return to work
her,within the of actuallyconfines the sick leave available to and

stated: “Whether or not had accrued sick leave availableAppellant
to her at that time is irrelevant to the of the ofquestion legitimacy
her absence.” The board then examined the issue of Fugere’s medical
certificate, ifuntimelyand ruled that it was Even it hadsubmitted.

submitted, stated,timelybeen the board it was inadequate because
(1) (2)doctor;it was not written aby it does not state that Fugere is
unable to return to work of the date ofas the certificate or that “ex-

(3)tended necessary”;leave is and there was no evidence that Fu-
gere “even toattempted provide timely certification that her initial
or continued absence was due to illness.” Accordingly, the board
ruled that NHTI acted inreasonably “treating her as absent without

leave” whenapproved failed “to offerFugere justificationsome for
her absence.”

Fugere reconsider,filed a motion to arguing that the certificate
was adequate and timely, and that NHTI’s warning letters tofailed
specify the actual corrective action ofrequired her. The board re-
sponded by finding that Fugere Mason,neither or nor Fugere’s at-
torney, ever toattempted NHTInotify that wasFugere unavailable
for work Moreover,because of illness. the board noted that Fugere’s
certificate was not received by NHTI’s representative until after she
was fired. The board then stated:

“The Board’s decision to theuphold termination of Elaine
Fugere did not turn upon the adequacy of Cher Mason’s as-
sessment of Appellant’s emotional state. Nor did it turn
solely Ms.upon Mason’s statement that ‘it is recommended
that she be excused for an periodundetermined of time’.
The Board’s decision uponrested Appellant’s pro-failure to
vide adequate certification,and timely in compliance with

307.04(k)Per and CBA [Collective Bargaining Agreement]
11.4,Article that her request for sick leave was legitimate

and that she should not be discharged for absenteeism with-
out approved leave.”
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obvious corrective actionthatby ruling “[t]heThe board concluded
work,to return toin would beletters]NHTI’sFugereof[requested

these andrulingsFugere appealedleave.”to secure approvedor
this court.directly tofindings

in the board’s orders. Sheerrorsalleges severalappeal, FugereOn
board, in addi-arguesthe andmade beforeher argumentsrepeats

legallynot constituteletters did sufficientwarningthat NHTI’stion
(1) as re-for her signature,notthey providedidwarnings because

(2) in toorules; rapidwere senttheyandby personnelthequired
inthe board’s ordersMoreover, maintains thatFugeresuccession.

priormust receiveemployeethat anaapproved requirementeffect
sick leave.utilizingbeforeapproval

were, fact,in le-letterswarningthat NHTI’srespondsThe State
reasonablythat, NHTI actedconsequence,as asufficient andgally

addition, the aversIn StateFugere’s employment.in terminating
State ar-untimely. Finally,was thecertificatemedicalFugere’sthat

ofrequirementits decision on adid not basethat the boardgues
that NHTI’sGiven our decisionuse of sick leave.forprior approval

inthat the board erredinsufficient andlegallywerewarning letters
we need notuntimely inadequate,andcertificatethe medicalruling

requirement priorthe ofconcerningargumentsthe parties’address
approval.

us, the ap-issues before we notethe two basicaddressingBefore
states:RSA 541:13review standard.plicable

theuponshall beproofburden ofhearingthe the“Upon
decision of theany order orto set asideparty seeking

or un-is unreasonableclearlythat the sameto show[board]
all oflawful, upon questionsof thefindings [board]and all

to be facieprimait shall be deemedfact beforeproperly
reasonable; appealedorder or decisionand thelawful and

ofexceptor vacated for errorsbe set asidefrom shall not
satisfied, a clear oflaw, by preponderancethe court isunless

unjust or unreason-it, such order isbefore thatthe evidence
able.”

21-1:58',II.also RSASee

LettersWarningLegal SufficiencyI. of

in NHTI’s termina­approvingboard erredWe hold that the
werewarningNHTI’s lettersbecauseemployment,tion of Fugere’s

violations ofstems from threeinsufficiencyTheinsufficient.legally
bargaining agreementcollectiveparties’rules and thethe personnel
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(the stated,Asagreement). previouslywe have mustagency“[a]n
inregulations discharge procuredfollow its own and a the face aof

those regulationssubstantial violation of is invalid.” Colburn v. Per­
Commission, (1978) (cita­60, 63, 907,sonnel 118 N.H. 382 A.2d 909

omitted).tion

The first violation is NHTI’s failure to inspecify explicitly
warningits letters the corrective action ofrequired Fugere to pre­

personnelvent termination. The rules state that an offense such as
absenteeism without approved leave must be handled as follows:

“a. oralOne or more bewarnings may given to the em-
ployee by appointingthe Atauthority. the au-appointing

discretion,thority’s any number of oral warnings bemay
given depending upon the attitude of the andemployee the
appointing authority’s judgment of the seriousness of the
offense. It is appointingthe authority’s responsibility to
point out the specific nature of the offense inand discuss
detail with the employee the correct action to be infollowed
the future.

Ifb. the appointing authority feels oral havewarnings
been, are, or would be orineffective insufficient in view of
the attitude of the employee, the nature of the of-and/or
fense, a warning prepared.shall be Warnings mustwritten
indicate that unless corrective action is taken the employee
will subjectbe to discharge.”

Rules, 308.03(4).N.H. Admin. Per The arguesState that the re-
quirement to in“discuss detail with the employee the correct action
to be followed” applies only to oral warnings. argumentThis is un-
persuasive. It is true that the form of the rule suggests that para-
graph a. applies to oral warnings and paragraph b. to written

However,warnings. personnelthe rules indicate that written warn-
ings are considered more serious than oral ones. Consequently, an
employee receiving a written warning must be protected by at least
the same procedural safeguards, such as rightthe to be informed of
the action,required corrective as an employee anreceiving oral

Therefore,warning. we understand the personnel rules to require an
employer to explain detail,to an inemployee awhenever written

made,iswarning the corrective action to be followed to avoid further
discipline.

that,The State claims regardless rules,of the the corrective action
required of Fugere by the warning letters was obvious: return to
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If adisagree. submittingor submit a medical certificate. Wework
ofof two courses corrective actiononlywas onemedical certificate

of employ-the Fugere’swould terminationwhich have prevented
ment, warningin theexplicitlyhave been statedoptionthis should

less. See Hunt v. PersonnelThe rules demand nopersonnelletters.
(1975).Comm’n, 713, 716, 605,349 A.2d 607-08115 N.H.

Moreover, from fromquotedit the several lettersapparentis
in Fu-far obvious to a personit have been fromabove that would

a constitutemedical certificate wouldsubmittingthatpositiongere’s
Thus, wasFugereto preventaction termination.corrective sufficient

letter a med-by Only requestederror. one NHTINHTI’sprejudiced
1989,8, byonThis was written JuneFugere.ical certificate of
16, 1989,Harris, dean, untilgave Friday,and JuneFugere’s Fugere

letter not state that submission wasthe certificate. The didto submit
letter receivedFugereto termination. The nextpreventrequired

14, 1989, by Larrabee, the insti-NHTI written on Junefrom was
imposed by Harris fordays before the deadlinepresident,tute’s two

ofLarrabee’s letter made no mentionof the certificate.submission
certificate, run of sickFugerestated that had outbut insteadthe

16, ItFriday, 1989.given pastbe leave Juneleave and would not
if notbe terminated she didFugere’s employmentthat wouldstated

19,Monday,to work June 1989.byreturn
1989,22, 23, 26, wereandThe three letters dated Junewarning

follow-upand to letter of Junebywritten Larrabee hisappearalso
had been absent without14, FugereThe one notes that1989. first
19, 1989, dateJune the sameapproved Monday,leave sinceprior

in JuneFugerefor his letter to ofgaveLarrabee as a deadline return
amentions medical14, warning1989. of the lettersNone certificate..
inperson Fugere’s positionare that a reasonablepersuadedWe

being disciplined,he or and eventu-have that she wascould assumed
fired, employeeNHTI’s belief that hadally because of erroneous the

likelyleave. that NHTI aban-appearsrun out of available sick It
of a medical certificate when it concludedrequirementdoned the
had cannot theexpired. assump-sick leave We makeFugere’s.that

aaware that of medical certificateFugerethat was submissiontion
preventhave corrective action sufficient to termi-would constituted

nation, NHTI’s fail-Fugere prejudiced byand thus we hold that was
Commission, 118See Colburn v. Personnelspecify option.ure to this

64, 909.N.H. at 382 A.2d at

enoughabove is toprocedural egregiousThe error described
Nevertheless, thewe take time to detail twowarrant reinstatement.
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NHTI inbyother errors made of similar mistakeshopes preventing
First,in NHTI Hampshirethe future. violated New Administrative

Rule, 308.03(c)(4)(c), which states: “Written bewarningsPer shall
Ifby appointing authority employee.... both the and the thesigned

sign, authorityrefuses to the shall so state.”employee appointing
that NHTIThere is no evidence with this rule orcomplied anymade

An inemployer positionto do so. NHTPs shouldattempts provide an
ofemployee copy warningwith a second the letter which includes a

signature line for the to andemployee sign instructions to return
to employer.that thecopy

brief,In noits the State makes effort to defend NHTI’s violation
rule,of the but instead insists that we cannot address the issue on

appeal because did notFugere specifically raise it below. re-Fugere
in herplies brief “[s]hethat does not assert that the ofabsence a

signature line itself isby independentan forground reversal.
Rather, she raises this failure as further evidence of the State’s fail-

308.03(c)(4).”ure complyto with the letter and the ofspirit PER We
agree with the State that Fugere specificallydid not raise this issue
below; therefore, we do not todaybase our decision on our finding

in rule,that NHTI did fact violate the inagain simplybut note it the
ofhope preventing similar mistakes in the future.

Second, we hold the oftiming warningthat NHTI’s letters consti-
tuted a violation the personnel above,of Asrules. noted the letters

22were dated June (Thursday), (Friday),23 and 26 1989.(Monday),
We nohave evidence before us as to the dates these letters were

by Fugere,received but it seems that shelikely did not receive the
sent,first letter before the second one or possiblywas even the third.

weSimilarly, cannot assume that she received the second letter be-
fore the third was sent.

The function of a towarning giveis an employee notice that he or
she offense,has committed an and to inform the ofemployee the
proper future Rules,course of conduct. See N.H. Admin. Per
308.03(c)(4). Thus, inparticularly athe instance of continuing of-
fense, leave,such as absence without approved a warning gives the
employee the chance to thecease offense and avoid Iftermination.
the personnel rules were not to giveintended an employee this
chance, there would be no reason to require employerthe specifyto

action, and nocorrective reason to give warningtwo letters prior to
actual termination.

recognizeWe that the personnel providerules do not rigida
timetable to aid an inemployer determining how soon oneafter
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However, asemployeran suchmay be sent.anotherwarning letter
of thespirit per-with the letter orcomplytopretendNHTI cannot

in such close succession thatwarning lettersby sendingrulessonnel
appearNHTI’s tonext is sent. actionstheis not received beforeone

itcharade, to fire as asdesigned Fugere quicklythan alittle morebe
wayin a as tomust be sent suchletterswarningWe hold thatdared.

NHTI toto failedemployee respond.for thetimeprovide reasonable
in case.do this this

Medicaland TimelinessAdequacyII. Certificateof

that, proceduralof NHTI’s viola-argues regardlessThe State
Fugere’sofNHTI’s terminationtions, properly approvedthe board
Fugere’sleave becausewithout approvedfor absenceemployment
andWe holduntimely disagreesubmitted.v/asmedical certificate

clearlyis unreasonable. Seeof untimelinessfindingthe board’sthat
541:13.RSA

Fugere’sthat medical cer-emphasizethe Stateboard andBoth the
until after she wasby attorneyState’snot received thetificate was

The issue here is whether NHTIis irrelevant.simplyfired. This fact
judgeOne cannot theFugere’s employment.terminatedproperly

certificate, of thepurposes determiningforthetimeliness of medical
termination, solely according to whether itof theappropriateness

There must a standardor the termination. bebefore afterarrived
by judgeof which tofrom date terminationapartand theseparate

nopersonnel providethe rulesAgain,certificate’s timeliness.the
guidance.

16,1989, inof byis the June set Harrispossible date deadlineOne
However, in8,1989. Harris did notJune stateFugereletter to ofhis

subjectwould be to termina-employmentletter that Fugere’sthis
personnelBecause the rulesif failed to meet this deadline.tion she

for withoutprior ap-to termination absencewarningsrequire explicit
leave, judgebe the standard used to thethis deadline cannotproved

308.03(c)(4).Rules, PerSee N.H. Admin.timeliness.certificate’s

ruled,above, and the board thatAs noted the State argues,
Fugere by NHTI’srequiredcorrective action ofappropriatethe

(2)(1) work; or medicalreturn to submit a cer­warning letters was:
If of a medi­or obtain leave. submissionapprovedtificate otherwise

action, theproperhave constituted corrective ascal certificate would
contends, of offollowing receiptthen submission eitherpromptState

preventedfirst should have termination.warningthe two letters
whichThus, by judgeit the standard to thethatappears appropriate
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Fugere’s promptnesstimeliness of medical certificate is the with
which she submitted the certificate of thefollowing receipt first two

However, above,letters. as noted NHTI violated the personnel rules
the andby sending warning quickly by failingletters too to tell Fu-

that submission of a certificate would constitutegere corrective ac-
violations,tion. Given the nature of these it would be unfair to hold

Fugere to the standard articulated above. It is useless to speculate
submitted,when the NHTIcertificate would have been had not vio-

lated the rules. The violations to thego very heart of the warning
that,requirements egregiousand are so for of thispurposes timeli-

standard,ness we hold that neverFugere received true aswarnings
Thus,contemplated by personnelthe rules. we refuse to find that

late; rather,Fugere submitted the certificate too we find that NHTI
fired her early.too

We noted above that the board found the medical certificate to be
only untimely,not but also oninadequate. Although appeal the State

questiondoes not the certificate’s we willadequacy, address this is-
sue, in order toagain, provide guidancesome to the board and to the

order,Invarious State itsemployers. original the board found the
(1)certificate for three reasons:inadequate it was not written by a

(2)physician; it does not state that Fugere is unable to return to
work as of the date of the certificate or that “extended leave is neces-

(3)sary”; and there is no Fugereevidence that “even attempted to
provide timely certification that her initial or continued absence was

Indue to illness.” its response to Fugere’s motion for reconsidera-
tion, the board apparently moves fromaway reliance on the certifi-
cate’s supposed inadequacy, and instead focuses on the timeliness

However,issue. since the board did not recant its earlier statements
concerning the reasons for the certificate’s inadequacy, we will ad-
dress them seriatim.

First, the certificate was not inadequate because written
nurse,aby and not a physician. personnelWhile the rules arequire

medical certificate to be written by a physician, N.H. Admin.
Rules, 307.04(k),Per the agreement between the parties allows a

it,“licensed health care practitioner” to write Collective Bargaining
(SEIU 1984).§Agreement 11.4 Local The State concedes that the

agreement controls over the rules. Seepersonnel State Employees’
PELRB,v. 885, 889, 397Ass’n N.H. (1978).118 N.H. 1035, 1038A.2d

As Fugere’s medical certificate was written aby nurse,registered we
hold that the board’s ruling is clearly unreasonable. See RSA 541:13.
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Second, rulingin that the certificate does notthe board erred
return to work as of the date of theFugere is unable tostate that

is Section 11.4necessary.”that “extended leave of theorcertification
ashall containthat certificate state­agreement simply “[s]uchstates

sick leave ispractitioner’s professional judgmentin thement that
thatexpress requirementno theseThe section containsnecessary.”
certificate,words, necessary,” in theis be used“sick leaveprecise

requirement.to such a We cannot assumeimplyno reasonand we see
have access to an collectiveemployee’scare practitionersthat health

adequacya certificate’s cannot beand thusagreement,bargaining
necessary”words “sick is areaccording to whether the leavejudged

“The evaluation and assessment re­used. certificate states:Fugere’s
fromFugere sufferingis severe emotional distressvealed that Ms.

Due nature of her current mental status andand exhaustion. to the
is that she belevel of stressors it recommended excusedpsychosocial

Theseperiodfrom for an undetermined of time.” state­working
message “sick leave is Weconvey necessary.”ments theadequately

onfinding point clearlythe this as unrea­therefore overrule board’s
See RSA 541:13.sonable.

of theGiven number the board’s errors and seriousness ofthe
violations, we remand to the board for anNHTI’s orderprocedural

with pay.of reinstatement back

Reversed and remanded.

All concurred.
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