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of reasonableconcerning the conceptonegeneralwas aquestion
the court wouldthat, therefore, an from trialdoubt, instructionand

the murderattemptedon bothjury’s deliberationshave aided the
jury’sThecharge. disagree.Weassaultdegreeand the firstcharge

necessary to findproofthe ofquantumas tospecificwasquestion
Because the defendantmurder.proved attemptedhadthat the State

murder, jurya fair inference is that theofacquitted attemptedwas
view thisthe “In ofin favor of defendant.its differencesresolved

been harmed theresolution, bycould not havedefendant][the
judge’sfor the answerjury’s question,to answer thefailurejudge’s

him.”favorable result fora more Unitedproducedcould not have
(7th111, 1977), vacated on119-20 Cir.v. 565 F.2dClavey,States

(7th Polito,1978); 1321219 see State v.578 F.2d Cir.grounds,other
(conviction(1989) jury183, 185 where410, 412, upheldN.H. 566 A.2d

we affirmAccordingly,prejudice).defendant noinstruction caused
the conviction.

Affirmed.

All concurred.
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Arnold, (SusanP. general Morrell,John attorney G. assistant at-
torney on thegeneral, brief and fororally), the State.

E. Duggan, defender,James chief appellate Concord,of by brief
orally, forand the defendant.

Batchelder, defendant, Favreau,J. The Kevin was convicted
J.)injury (Dalianis,after a trial Superior Court as an accomplice to

of a (cocaine), 1990).the sale drug 318-B:2,1controlled RSA (Supp.
conviction,hisChallenging the defendant thatargues the trial court

inerred admitting into evidence a witness’s testimony that he over-
heard another person identify a telephone caller as “Kevin.” re-We
verse and remand.

20,1988,On the evening of December Detective Paul Gravel of the
Police undercover,Nashua Department, while working went with a
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of Michaelapartmentsecond-floorto theinformantconfidential
V2 informant intro-in After theNashua.Streetat 28 CedarPowers

to anbuyhe wantedPowers, told PowersGraveltoGravelduced
tothe cocaineto sellagreedPowersof cocaine.an ounceofeighth

andapartmentit at thedid not havethat heGravel, indicatedbut
thereafter,Shortlyto obtain it.locationto anothergohave towould

Gravel, received aofhearingtheand withinPowers, in presencethe
Powers told“Kevin.”addressed ashefrom someonecalltelephone

pricethat theandcocaine deliveredthegethe couldthatGravel
and its terms.purchaseto theagreedGravelbewould $225.

window, heout thelookingwaslater, as PowersminutesFifteen
$225, left theand PowersPowerssaid, gavehere.” Gravel“He’s

officer, whoanothertestimony policeofto theAccordingapartment.
Gravel, the de-Powers metforsurveillanceback-upprovidingwas

The defend-building.apartmentPowers’shallwayin ofthefendant
two, the defendantafter whicha minute orforspokeand Powersant

van, was outside.parkedhis whichnearand waitedbuildingtheleft
“baggie”Gravel agaveheapartment,to thePowers returnedWhen

the apart-then leftthe informantGravel andcontaining cocaine.
them andoutside, approachedthe defendantthey werement. When
just pur-if hadtheyHe asked them“Kevin.”himself asintroduced

that he had.Gravel statedupstairs.peoplefrom the“stuff”chased
stuff,” thatbutusually “good qualitythat it wassaidThe defendant

inpeoplehe knew somequality,”andbuy “quantityneeded totheyif
Manchester.

inof the eveninghis own accounttrial, offeredAt the defendant
when aeveningthathe was at homeHe testified thatquestion.

After com-McMorin, telephone.to use hisaskedMichaelneighbor,
if he could borrow hiscall, the defendantMcMorin askedhispleting

him to deliverMcMorin then askeddefendant refused.Thecar.
wanted to speakBecause heapartment.to Powers’spapers”“some

job, agreed.the defendanta paintingregardingPowerswith
at the door byhe was metapartment,at Powers’sWhen he arrived

andsomething,”“in the middle ofwasPowers, said that hewho
Detective Gravel and theWhento wait outside.the defendantasked

the inform-recognizeddefendanttheapartment,left theinformant
wife on ato the defendant’soffered cocainewho hadant as someone

try-the informant ofthen accusedThe defendantoccasion.previous
drugs.withto involve Powersing

that hetestimonythat Gravel’sappealonarguesThe defendant
was inadmis-caller as “Kevin”telephonetheidentifyPowersheard
was properlythe statementmaintains thatThe Statehearsay.sible
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either non-assertive ornon-hearsay,admitted as as a statement as
co-conspirator.of a The resolution of thesethe statement claims de-

thecides case.

inHearsay is an out-of-court statement offered evidence to
statement,inof the R.the truth matter asserted the N.H. Ev.prove

801(c), specifically bywhich is not excluded as non-hearsay Rule
801(d). Hearsay is not unless it withinadmissible falls certain well-­

exceptions. N.H. R. Ev. isdelineated 802. Whether a statement inad­
hearsay,missible or whether an exclusion or exception areapplies,

court,for the trial whose we will un­questions determination uphold
343,less it clearly 346,is erroneous. See v. 132Sampson,State N.H.

(1989).1040,565 A.2d 1042
trial,Prior to the defendant a seekingfiled motion in limine to

exclude testimony by Detective Gravel of statements made by
Michael Powers while thearranging drug transaction. The trial

motion,court thedenied defendant’s finding that “these statements
801(a)governed byare variously Rule as non-statements and/or

804(b)(6) general[the catch-all exception].”
trial,At Detective Gravel testified that he went to the apartment

of Michael Powers to purchase an of an ounce ofeighth cocaine. After
Detective Gravel testified that didPowers not immediately sell him

cocaine, prosecutionthe the elicited the following explanation for the
delay:

What, if“Q. anything, did Mr. Powers indicate was the
problem with not to thebeing able deliver cocaine?

A. It was indicated he him,did not have the cocaine with
heand would have to go to another location to it.get

Q. At some inpoint time anywas there contact bymade
anyone with Mr. Powers concerning cocaine?

A. Yes. He a phonereceived shortlycall thereafter. There
was subjectconversation with a he referred to as
Kevin, He stated that he had someone that was looking

8-ball,buyto an and hadthey discussion whether or
not it supplied.could be He then toturned me and said

price $225,the bewould and at Ithat time toagreed
it.”

Following this testimony, objected.the defendant The trial court
then the following limiting instruction:gave

“Ladies and gentlemen, concerning the information relayed
youto relative toby Detective Gravel his conversation with
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thePowers, concerningof that informationpartMr. the first
exceptionis to under an tocoming youof cocaineacquisition

evidence, is anbecause Mr. Powers nothearsay rule ofthe
referringThe to Mr. Powerswitness. referenceavailable

he was to someonespeakingthe fact thatphoneover the to
coming for the truth of who wasyouKevin not tonamed is

is, hearingThat are notphone. youon other end of thethe
Kevinanyonethat named wasproofof evidence aspiecethat

phone. merelythe You are thathearingon the other end of
said, ac-that is what Mr. Powersof evidence becáúsepiece

to Detective Gravel.”cording

instruction, thelimiting during jurynor the instructionthisNeither
however, of Detectivechange significancecould thecharge, Gravel’s

testimony.
out­testimonythat Detective Gravel’s fellState’s contentionThe

it was offered for truthhearsay because not theside the definition of
801(c), Ifasserted, N.H. Ev. noth­disingenuous.of matter R. isthe
in the ve­else, argumentreliance oning prosecutor’s closingthe

Seetestimony argument.belies thisracity of Detective Gravel’s
1984).232, 238 (2d pros­750 F.2d TheFigueroa,States v. Cir.United

ofclearly significancethat thequiteecutor’s summation indicated
offrom its “Kevin” as thetestimony implication personderivedthe

of The described the tele­telephone. prosecutoron the other end the
as follows:conversationphone

been that Mr. Powers answered the“There’s evidence
doesn’tphone jumbleand when he answers the hephone,

words, silent, he stopfor he doesn’t remain doesn’taround
anfor minute before he comes out with answer.and think a

responseThe of that oversays, spontaneityHe [‘]Kevin.[’]
Kevin,[’][‘A]ah, goingis an indicator of what isphone,the

at the time that he makes thatthrough Powers’[s]Mr. mind
sithave time to back and reflect andstatement. He doesn’t

[‘w]ell, see, what I going myam to call supplierlet’ssay,
Tom,Am I call him or am I to call himgoingtotoday? going

Bob, I’ll him That’s theor Bill? I think that call notKevin.[’]
[‘A]ah,Kevin, Iphone, yeahit He answers thatway happens.

that;this, I what’s theyeah, price?[’]”need need

greatin his a ofclosing argument spentThe dealprosecutor
verythebytime the this transaction statementtying todefendant

was not offered for its weAccordingly,that the State contends truth.
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as “Kevin” cannot bethe calleridentification ofthat Powers’shold
Figueroa, suprav. atSee Statesnon-hearsay.as Unitedadmitted

hear­damagingincorporateddetectiveof undercover(testimony240
Monsalve, 268,error); 133 N.H.State v.wasand its admissionsay,

(1990) (statement1384, 1385 not offered for limited270-71, 574 A.2d
truth).but for itspurpose,

however, that the statement wasfurther argues,The State
Evi­statement underco-conspirator’sas anon-hearsayadmissible

801(d)(2)(E). chargedthe defendant was notAlthoughdence Rule
that the of theapplicabilityis well establishedconspiracy, “[i]twith

is onhearsay rule not conditionedto the‘co-conspirator’ exception
in indictment.” v.count the Ottomanoconspiracythe of apresence

(1st 1972), denied,269, 273 cert. 409States, Cir. U.S.468 F.2dUnited
(Me. 1979).590,Porter,(1973); 404 A.2d 597 n.9State v.1128 accord

that the statement is admissible underargumentThe State’s
finding bya factual aimplies prepon­exclusionco-conspiratorthe

and defendant were mem­that Powers thederance of the evidence
made,wasstatement and thathearsaybers of a when theconspiracy

the Seeconspiracy.in furtherance of Unitedthe statement was
(1st 1977)Petrozziello, 20, (questions23 Cir. ofv. 548 F.2dStates

standard).civilusing ordinarytheadmissibility by judgedetermined
exclusion,However, there must be aco-conspiratorto utilize the

court, in in­by appellatenot the court the firstfinding by the trial
stance, inthat the did fact exist.conspiracy

148,130 N.H. 536 A.2d 1236Coppola,The State relies on State v.
(1st(1987), trial on other 878 F.2d 1562grounds,remanded newfor

(1989) therein,Cir.), denied, the casecert. 110 S. 418 and citedCt.
348, (1987),Goulet, 879 to itssupportv. 129 N.H. 529 A.2dState

can make the initial determination with re­argument that this court
Into the a the trial court hadspect conspiracy. Coppolaexistence of

153,130 N.H.Coppola,admitted for an invalid reason. athearsay 536
A.2d at we held that there was no reversible1239-40. Nonetheless
error, admissibleproperlybecause the statement was as an excited

In a different basis to sustainutterance. Id. Goulet we found the trial
objectionan to theoverruling prosecutor’scourt’s decision comment
Goulet, 351-52,closing suprain State v. at 529 A.2d atargument.

cases, however, and not ofdistinguishable preceden­881. These are
case,in theytial this because do not address thesupport co-conspira­

in the context.hearsaytor statements
conviction,the defendant’s rests ontoday, reversingOur decision

could be admitted intestimony properlythe fact that the at issue this
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only exclusion,case on the co-conspiratorbasis of the and that there
was no trialfinding by the court that a conspiracy existed. The con-

time,issue wasspiracy anynot raised at so that the defendant’s con-
stitutional ofright confrontation with respect to the most damning

of evidence to which hepiece had to respond away,was taken without
the necessary of afinding conspiracy anyand opportunity of the de-

presentfendant to evidence on that issue. To admit this testimony
and foreclose the defendant’s onright these facts was fundamentally
unfair.

applicationThe of the co-conspirator exclusion subjectis the of
indiscussion a well-reasoned case in this circuit. In United States v.

(1st632,Ciampaglia, Cir.), denied,628 F.2d 638 956,cert. 449 U.S.
U.S.,and cert. denied sub. nom. v. (1980),449 U.S. 1038 theBancroft

court stated that is not difficult to inimagine“[i]t a case which the
basic ofquestion whether a conspiracy existed could be greatly or
even dispositively byaffected the defendant’s evidence.” Id. This is
such a case.

There may very well have been sufficient evidence in this
case to establish the existence of a conspiracy by a preponderance of

entitled,the however,evidence. The defendant was to know at trial
that wasconspiracy an issue and not to be advised of it for the first
time on appeal. Accordingly, we hold that the co-conspirator exclu­
sion is unavailable on absentappeal, notice to the defendant at least
by the time the profferedevidence is and the trial court’s considera­
tion of that exclusion as a basis for intointroducing evidence state­
ments that otherwise would be inadmissible hearsay. Thus, Detective
Gravel’s testimony referring to “Kevin” was inadmissible hearsay,

theand trial court in admittingerred it.

The issueremaining is whether this error was harmless. The
erroneous admission hearsayof evidence is harmless when it can be

“beyondsaid a reasonable doubt that the inadmissible evidence did
not affect the Elwell,verdict.” State v. 599, 607,132 N.H. 567 A.2d
1002, (1989);1007 Ruelke,State v. 692, 694,116 N.H. 497,366 A.2d

(1976).498

The that there was “overwhelming evidence”State.maintains
thatshowing the defendant aided Powers in the sale of cocaine to

However,Detective Gravel. the presentedevidence against the de­
fendant hisconcerning wasknowledge circumstantial. itAlthough is
well settled in this State that a criminal conviction can be based on

evidence,circumstantial Gilbert, 665, 667,State v. 115 N.H. 348 A.2d
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713, (1975), say jury may715 “we cannot that the not have drawn
different inferences from all the evidence than wouldentirely they

if hearsayhave drawn the evidence had not been admitted.” State v.
wesupra. Accordingly,Ruelke reverse.

Reversed and remanded.

All concurred.
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