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of to besupport payment arrearagesstatute modificationprohibits
modify.to the date of the to Whileprior petitionordered effective

modificationstatutory authority expressly permittingthere is no
modify,of the of the to neither is therefiling petitionfrom the date

Walker,See v. 133 N.H.statutory prohibition.an Walkerexpress
(1990) (trial1218,413, 418, 1221 court to or­authority577 A.2d has

motion).as far back as time filedalimony plaintiffder retroactive
priorcourt did not order modification to the filingBecause the trial

the statute has not been violated. these cir­petition,of the Under
intrial court did not abuse its discretion orderingcumstances the

modification of child from the date of thesupport prospective filing
Nicolazzi, 694, 696,of the Nicolazzi v. 131 N.H. 559petition. See

(1989) (trial1335, 1337 inA.2d court has broad discretion modifying
child support).

Affirmed.

All concurred.
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Arnold, A. onattorney general ([Jeffrey Meyers, attorney,John P.
orally), the State.the brief and for

(Paulof andOffices, Twomey& Sisti Law ChichesterTwomey
brief, Mr. forTwomey orally),R. Saxe on the and the de-Jonathan

fendant.

JOHNSON, defendant, AnthonyThe was ofAnaya,J. convicted
murder, 630:l-b,seedegreean to second RSAbeing accomplice

J.)626:8, the denial of mo-appeals Superior (Gray,and Court’s his
thispreviouslytion for new trial. We have considered case on other

(1988).330,v. N.H. A.2d 297 mo-grounds. Anaya,State 131 553 The
tion assistance of and was based hisalleged ineffective counsel on

duringto the to An-attorney’s plea jury, closing argument, convict
murder,accomplice degreean to second rather firstaya beingof than

We and remand a new trial.murder. reverse fordegree
asfacts of this case are follows. Heriberto PichardopertinentThe.

into in a Nashua lot lateparkingwas found shot death December
(1)Preliminary policeled to that:investigation suspect Anaya1986.

(2)murder;Vargas planned AnayaPichardo’sand a Robert delivered
(3) Anayatoweapon Vargas; Vargasmurder drove to and fromthe

scene; (4)and fired that killedVargas gunthe murder the Pichardo.
he theirpolice questioned Anaya,When the confirmed suspicions

confession, substantiallyand a which he latersigned recanted. The
police Vargas Anaya, theythen arrested and and were re-charged,
spectively, with first murder and to firstdegree accomplice degree
murder.

(notA law firm this inappeal)counsel on anaccepted appointment
1987 to andJanuary represent Anaya, assignedthe case was to two

Vargas aattorneys. eventually accepted plea-bargain that allowed
him to to in forplead guilty degree exchangesecond murder a dis-

of the of acharge degree Anayamissal first murder. refused similar
contrary hisplea-bargain, repeated attorneys,to the advice of de-

court,at one “I in Iclaring point, want to want toargue this case
innocence.”prove my



349

him let-7, 1987, wrote a detailedAnaya’s attorneysDecemberOn
urg-againto to trial andproceedhe wishedacknowledging thatter
Thebyoffered the State.accept plea-bargainhim to theing

athought unlikelyittheyletterjointin thatstated theirattorneys
innocence, thenand explained:of hisbe convincedwouldjury

trial, theoryif to ouryou gochoose toappearwould that“It
awas not premedi-have to be that thiswouldof defense

wasbut rather that thistated, Degree MurderFirstplanned
onlyin aware ofyouthat becameDegree Murdera Second

occurring. This de-as it wasactuallythe actual homicide
in of theto be difficultgoing quite lightfense is potentially

Nonetheless, I doin the case.statements and other evidence
there any waythat we not feel iswant to understand doyou

credibly juryargue anythingthat else to thelegally we can
credibility whatsoever.”anythat would have

dif-their of defense” was muchattorneys “theoryThe admitted that
andpleadwe is to notAnaya’s, guiltythan “which understandferent
An-act.”regard Theywith to this advisedyourmaintain innocence

however, inno-successfully argue Anaya’scould nottheythataya,
newcourtjury, suggested appointthe and he ask the tocence to

Theyhim.unacceptableif of defense totheorytheir wascounsel
with following7 letter the statements:closed the December

anegotiated disposition“You have a topleabeen offered
incharge your pa-murder that would resultdegreesecond

trial,If youeligibility years. gorole sometime after 20-25 to
inthe best that can to ourvery you hope accomplish judg-

Degreement is a to Ourguiltyverdict of Second Murder.
you, why beingto is take the risk of convicted ofquestion

theDegree AttorneyFirst Murder when OfficeGeneral[’]s
whichoffering a to isdisposition Degreeis Second all that

hope by anyway?”could to obtain to trialyou going

counsel,requestednever new continued to re-Anaya apparently
the State’s never theplea-bargain, ques-fuse offered and answered

his He on on theby attorneys. insisted a trialposed simplytion
preparationcontained in the Trialcharges progressed,indictment.

31, 1987, superior hearingon December the court held a to de-and
rep-whether certain attorneystermine the defense could subpoena

the in toresenting testimony regarding Vargas’sState order elicit
one ofhearing,At the and in ofplea agreement. presence Anaya,the

not for hisattorneys Anaya forgivenhis stated that “Mr. should be
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actions. I’m not to ask the allow himgoing jury to to walk out of the
courtroom.” He that theexplained juryhe wanted to know about

“it to me IVargas’s plea-bargain, because seems that should be able
car,to the that whopersuade petit jury the man drove the the man

that,inwho the who ofgot gun, the man assisted is anguilty being
degreeto second murder.” From the it isaccomplice record clear

that knew that aAnaya attorneys thought juryhis verdict of accom-
theyto murderplice degree hope accomplish.second was all could to

However, it is didequally clear that not with thatAnaya agree ap-
case;of his he wanted a trial on the waspraisal charges willingand to

take his chances.
19, statement,onbegan January DuringTrial 1988. his opening

Anaya’s attorney jurors,told the not anasking acquittal,”“We’re for
jury [Anaya]but the to convict him of beingasked “to an accomplice

to Counseldegree explained,second murder.” “We thatagree [An-
car,aya] drove the but it was his that what happeningbelief was is

Pichardo,that to killVargas goingMr. was rerob Mr. not to him.”
rested, tookprosecution AnayaAfter the the stand and testified

completelythat he was innocent. He admitted that he delivered the
Pichardo,weaponmurder to and drove him to meetVargas but main-

planned Rather,that he knowledgetained had no of the murder. he
testified, Vargas meetinghe assumed was inPichardo order to con-
duct a deal.drug

evidence,At the close of the met withAnaya his two attorneys to
planneddiscuss It isclosing argument.the uncontested that Anaya

attorneys argue jurytold his he wanted counsel to to hethe was
of both toaccompliceinnocent first murder anddegree accomplice to

Fromdegreesecond murder. that discussion it reasonablycan be
that not hisAnayaconcluded was aware that counsel would continue
in topersist asking juryto the tactic of the find the defendant guilty

degreeof the lesser-included offense of toaccomplice second murder.
Counsel’s forclosing argument argued acquittal on the charged

murder,offense of firstaccomplice to but atdegree contained least
five explicit requests for conviction of accomplice degreeto second

“Please,murder. For example, attorneythe stated: please, please do
as himyou:we’re convict anasking beingof to secondaccomplice
degree murder. He was bad.” Anaya agitatedbecame so hisduring
attorney’s thatclosing argument attorneyhis other to physicallyhad
restrain him. later onattorneyThis testified the motionpresent that

closing arguments “contrary understandingcounsel’s were to ofmy
Anayawhat the wishes of Mr. were as toexpressed [counselhe them

thepresented closing argument].”who
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trial, arguing attorney’sfiled a motion for new that his clos-Anaya
as well asinvoluntary plea guilty,constituted an ofing statements

of The court denied the mo-superiorineffective assistance counsel.
(1)and that coun-following hearing, finding rulingtion an 1990April

admission of the lesser-included offense ofAnaya’s guiltsel’s of
not aaccomplice degree guilty plea;to second murder constitutedid

(2) “there is sufficient to show that the defendant had priorevidence
hestrategy objectof defense counsel’s and that failed toknowledge

(3)it”; a“closing argumentto counsel’s was ... reasonable tactical
(4)decision”; case;to be in thisprejudice Anaya presumedcannot

(5) Anayaand suffered no actual as a result ofprejudice [counsel’s]
statements. This followed.appeal

onAnaya argues that counsel’s statementsappeal during closing
argument were the functional of aequivalent guilty plea, and were

Thus,Anaya’s maintains,made without express consent. he the
statements constituted an of ininvoluntary plea guilty violation of

fifth, seventh,the and fourteenth amendments to the United States
Constitution, I,partand article 15 of the New Hampshire Constitu-

Moreover,tion. Anaya argues, the statements violated righthis to
counsel,effective assistance of as guaranteed by the sixth amend-

I, 15,ment and inpart article because he was effect with-pled guilty
this,out his In avers,consent. such a case as he isprejudice

presumed and need not be shown. argumentsThe State’s on appeal
mirror the andfindings rulings superiorof the court.

We do not Anaya’s argument,address first that counsel’s
statements during closing argument constituted an involuntary plea
of guilty, because our decision on the second issue is dispositive of
the case. Thus we turn to Anaya’s contention that counsel’s state­
ments violated Anaya’s right counsel,to effective assistance of as
guaranteed by I,the sixth amendment and article 15.part The anal­
ysis is the same Constitutions,under both the Federal and the State

727, 733,see v.Humphrey Cunningham, 763,133 N.H. 584 A.2d 767
(1990), and benchmark forjudging any“[t]he claim of ineffectiveness
must be whether counsel’s conduct so undermined the proper func­

oftioning the adversarial process that the trial cannot be relied on as
result,”ahaving produced just Strickland v. Washington, 466 U.S.

668, 686, (1984).reh’g denied, 467 U.S. 1267

The test for determining ineffectiveness requires the de­
fendant to show first that performance deficient,counsel’s was see

Fennell, 402, 405,State v. 329,133 N.H. 578 (1990),A.2d 331 and
must overcome strong“the thatpresumption counsel’s conduct falls
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1,within the limits of reasonable State v. 127practice,” Faragi, N.H.
(1985).4-5, 723, Second,498 A.2d 726 the defendant must show that

alleged performance actually prejudicedcounsel’s deficient him or
her the outcome of theby affecting proceeding. See Fennell supra.
Prejudice however, ifpresumed,is the defendant can show that the

subjectto theattorney “entirely prosecution’s case to mean-failfed]
Cronic, 648,adversarial States v. 466ingful testing.” United U.S. 659

(1984). his burdenAnaya provingWe hold that has met of that coun-
deficient; further,sel’s was we hold that under theseperformance

facts, to the defendant be andprejudice may presumed, need not be
proven.

arguesThe State that counsel’s statements were not the functional
of a and that therefore weequivalent guilty plea, simplymust judge

whether the statements were reasonable trial rejectWestrategy.
this approach.

dealing' arguments juryCases with counsel’s to the bemay
in two The firstgrouped categories. category consists of cases in

attorney jurywhich the defendant’s tells the the defendant is guilty
of the tendcharged Reviewingoffense. courts to view this conduct as

See, Sowders,warranting Wileyautomatic reversal. v.e.g., 647 F.2d
(6th (sixthCir.)642, claim), denied,650-51 amendment cert. 454 U.S.

Redmond, 313, 316-17,(1981);1091 v. 50 Ill.People 2d 278 N.E.2d
(1972) (due claim).766, 768-69 The otherprocess category of cases

inbycited the State consists of those which the attorney tells the
the defendant ajury guiltyis of lesser-included offense of the crime

this,as counsel here.charged, did Courts faced with situation gener­
tendally, although always, rejectnot to the defendant’s claim of inef­

counsel,fective assistance of and view the conduct aattorney’s as
sound move made instrategical the face of evidenceoverwhelming of

See, 674,the McNeal v.guilt. e.g., Wainwright,defendant’s 722 F.2d
(11th 1984)676-77 (specificallyCir. the case fromdistinguishing

inthose attorneywhich the admits the defendant’s to theguilt
(Ill.offense);charged 1040,v.People Siverly, 551 N.E.2d 1046-47

(Mo.1990); State, 472,App. Alexander v. App.782 S.W.2d 474-75
(Miss.1990); State, 295, 1987),v. 514Faraga So. 2d 308-09 cert. de­

(1988).nied, Harbison, 175,487 U.S. 1210 But see State v. 315 N.C.
(1985) (court179-81, 504,337 S.E.2d 507-08 held attorney pro­that

vided ineffective assistance of counsel where he juryasked to convict
defendant of lesser-included offense without defendant’sobtaining

(1986).consent), denied,cert. 1123 In cases,476 U.S. some of these
the court theexplicitly states that defendant’s theconsent to attor­

irrelevant, McNeal, 677,ney’s conduct is see supra at or that a show-
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the seenecessarily required prosecution,ofnotconsent ising of such
others, not ad-In issue of consent istheat 1046.Siverly, supra

Faraga supra.supra;Alexanderdressed. See
categoryin the secondfallingcited asthe four casesWe note that

in re-importantbefore us twothe casefromdistinguishableare
his or her com-First, proclaimedthe four defendantsnone ofspects.

stand, did. See McNealAnayaason the witnessinnocenceplete
(court held that counsel’ssupraAlexanderSiverly supra;supra;

trial fact that defendantstrategy, citinga properstatements were
Redmond, 316,supraalso at 278seetestify); Faraga supra;did not

(court improper,admissions em-ruled counsel’sN.E.2d at 768-69
testimonydefendant’s and counsel’sbetweenphasizing disparity

remarks). Second, anythere is no indication that of theseclosing
to the sameplead guiltyan torejected opportunityfour defendants

jury by attorneys,the their asurged uponoffenselesser-included
Alexandersupra; Siverly supra;in this case. See McNealAnaya did

Faraga supra.supra;

decision, purposesthat the of counsel’s forproprietyWe hold
I, 15, judgedand article should be ac­partof the sixth amendment

authorized counsel to make these state­Anayato whethercording
where the defendant discussedjury,ments to the particularly

with him at the close of the evidence.argumentcounsel’s proposed
noted, Anaya completelyhad testified he was innocentAs we have

he wanted his innocence to thearguedand at that time told counsel
could, facts,under these that counsel would notjury. Anaya expect

in strategy.a different trialpersist

decision to admit of a lesser-included of­Although guiltthe
fense is less serious than the decision to admit of thearguably guilt

a one. Ifundeniablyoffense it is momentous a is able tocharged, jury
crime,convict a of adefendant lesser-included the defendant’s ad­

immediate,putsmission of to crime his or her inguilt libertythat
Thus,grave guiltthe decision to admit such should remainjeopardy.

inviolably to the defendant. See N.H. Rule of Prof.personal Con­
(“[a]duct 1.2 shall abide a client’s decisionslawyer by concerning

objectives representation”).the of

The thatarguesState this court should not disturb the trial
“thatfindingcourt’s there is sufficient evidence to show that the de­

priorfendant had of defense counsel’sknowledge strategy and that
objectfailed to to it.” Thehe uncontested facts belie the finding that

Anaya objectfailed to to counsel’s refused tostrategy. Anaya plead
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guilty very jury finding urged byto the his counsel. As the letter of
attorneyshis two it made no tosuggests, rejectsense the offered

of to second murderplea accomplice degree and then have counsel
Further,the to himurge jury convict of the same offense. Anaya took

the stand and testified that he was innocent of accomplice to both
first and second murder.degree Finally, when the evidence was
closed, Anaya urged arguecounsel to his total innocence. We hold
that these uncontested facts constitute the functional equivalent of

objectionan by Anaya to his counsel’s Tostrategy. require the de-
objectfendant to to the court thatrepeatedly he withdisagreed

counsel’s astrategy, particularly during closing argument, would be
to anplace unreasonable burden theupon defendant. We therefore

first,find that Anaya requirementshas met the of the or ineffective
of the test forperformance, prong his counsel’s effec-determining
Fennell, 405,tiveness. See State v. 133 N.H. at 578 A.2d at 331.

The ofprongsecond the ineffectiveness of gener­counsel test
ally a of actualrequires finding prejudice from the attor­resulting
ney’s us,error. See id. On the basis of the particular facts before
however, we hold that this need notrequirement be met because the

severity prevented anyerror’s meaningful adversarial oftesting the
case forprosecution’s against Anaya accomplice to second degree

Cronic,murder. See United States v. 466 U.S. at 659. By effectively
admitting Anaya’s guilt offense,to this lesser-included over his cli­

objection,ent’s Anayacounsel of hisdeprived right to have the jury
decide guilt, meaningless righthis rendered his to take the stand and

innocence,hisproclaim and eliminated the State’s burden to prove
Anaya’s of this offense aguilt beyond reasonable doubt. See State v.
Harbison, 180-81,315 at Thus,N.C. 337 S.E.2d at 507-08. prejudice
may presumed,be and we hold that wasAnaya denied effective as­

counsel,sistance of in ofviolation the sixth amendment of the United
I,States Constitution and article 15 ofpart Hampshirethe New

Constitution.

Reversed and remanded for
a new trial.

All concurred.


