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Coos
No. 90-484

Estabrooks and Esther EstabrooksPeter

v.

Town of Jefferson

12, 1991June

Littleton,B. byDavid of brief and forShepatin, orally, plain-the
tiffs.

(PaulP.C.,DesjardinsDonovan & Lancasterof F. Donovan on
the brief orally),and for the defendant.

JOHNSON, The plaintiffs,J. Peter Estabrooks and Esther Es-
tabrooks, J.)(Smith,theappeal Superiordecision of the Court af-

(Town)firming the Town of zoning adjustment’sJefferson board of
(ZBA) denial of the applicationEstabrookses’ for a variance from the
Town’s land use ordinances. We that the superiorhold court inerred

tofailing act theupon Estabrookses’ request for an evidentiary
hearing, and therefore reverse and remand. The Estabrookses raise
several substantive issues on appeal relating to the ZBA’s denial of
their variance application, but because we decide case onlythis on
the basis error,of the court’s procedural we onlydescribe the facts
and procedural history that topertain that issue.

The Estabrookses own two adjoining lots and have constructed a
building which boundarystraddles the line between them. The build-
ing houses an repair shop,automobile and is connected to an apart-
ment onebuilding on side and a on thestore other. The Estabrookses
would line,like to eliminate boundarythis and create two new ones:
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the and onerepair shop,andbuildingbetween the apartmentone
so,In to they appliedand the order dothe store.repair shopbetween

ZBA for from Town’s land use ordinance. Aftera variance theto the
variance,ZBA their for a the Estabrooksesapplicationthe denied

court.superiorthe to thedecisionappealed
10, 1990, issued the order:superior followingthe courtAprilOn

20,1990 toshall be limited determination“Hearing Aprilon
on the rec-Appeal maywhether Plaintiffs’ be determinedof

thereon,if not oneord, so,and time to exceedargumentoral
If will evidenti-determines that there be anhour. the Court

be at a later date.”ary it will scheduledhearing;

beforeTown and the Estabrooksesattorneys appearedThe for the
1990,20, and court issued order thecourt on the anotherAprilthe

It “Parties are to submit memoranda within 30day.same states:
forwill decision. Furtherdays, which case be submittedfollowing

will on request.”be scheduledargument
a of law within the stated timeThe each filed memorandumparties

memorandum, the fol-the Estabrookses sentlimit. Attached to their
letter, 18, 1990, theyin which stated that:lowing Maydated

argumentslike to all and some“The wouldplaintiffs present
IfMr. Straw. Don-testimony Attorneylimited from Donald

to Mr.then-attorney] agrees acceptovan [the Town’s
be Intestimony may unnecessary.then theStraw’s affidavit

in please adequatethis matter allowsetting up hearingthe
testimony.”for and some limitedtime argument

ac-Attorney agreedno before us that Donovan toThere is evidence
Donald affidavit.cept Straw’s

in anydid not to the lettérrespond wayThe trial court apparently
final thedenying ap-above issued a order Estabrookses’quoted and

24, The then a motion forAuguston 1990. Estabrookses filedpeal
inreconsideration, that court erred to allow anfailingthearguing

that error them fromevidentiary prevented pre-and thishearing,
an in the case.testimony relating importantto issuesenting material

reconsideration, fol-appealmotion for and thisThe court denied the
lowed.

arguments theythe madereiteratéappeal,On the Estabrookses
thatproperlythat court acted and theThe Town maintains thebelow.

20,1990April order.misinterpreted the court’sEstabrookses simply
Town, hearingorder that anAccording evidentiaryto the meantthe

court, Webe “on notrequest” parties.would scheduled of the the
disagree.
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the ofpresentationThe statutes evidence angoverning during ap-
ZBAfrom a decision are RSA 677:10 and :13. RSA 677:10 reads:peal

“All by zoning adjustmentevidence transferred the board of
be,bodyor the local shall and alllegislative additional evi-

be,dence received considered the courtmay by regardless
any mightof technical rule which have rendered the evi-

if inoriginallydence inadmissible offered the trial of an ac-
tion at law.”

RSA that court may677:13 states take evidence or aappoint“[t]he
mayreferee to take such evidence as it reportdirect and the same

with his findings of fact and conclusions of law.” We have interpreted
these statutes to mean that the record of the evidence“[i]f before the

non-existent,board is either or aincomplete fur­party may present
ther evidence to the trial court.” Lake Sunapee Protective Assoc. v.

Bd., 98, 107, (1990)N.H. 1368,Wetlands 133 N.H. 574 A.2d 1373
677:10);RSA(interpreting see also v.Pappas City Manchesterof

Bd., 622, 625, (1977)885,117Zoning N.H. 376 A.2d 886 (interpreting
:13).predecessors of RSA 677:10 and

Notwithstanding the Town’s toargument the contrary, we under-
20,thestand trial court’s April 1990 order to mean that courtthe

intended to schedule an ifevidentiary eitherhearing party requested
one. The words willargument“[flurther be scheduled on request” do

supportnot the Town’s assertion that the court meant to hold a hear-
ing only Further,on its request. we find that the Estabrookses’ letter

18, 1990,of May contains a clear request for a hearing. The Town
does not dispute this.

‘the“Ultimately, test of the validity of a form of procedure
is . . . whether or not it is justicewhat and convenience require.’”

v. Eastman,Chasan Village 807,District 813,128 N.H. 523 A.2dof
(1986)16, 20 Bank,Morrill(quoting 358,v. 90 359, 519,N.H. 9 A.2d

(1939))522 that(holding plaintiffs had toopportunity argue case be­
theycause were heard on motion to dismiss and not anydenied re­

evidence).quest presentto The inargueEstabrookses their motion
for reconsideration that the court’s actions denied them the oppor­
tunity presentto material evidence. Given the wording of the court’s

20, order,April 1990 we find that it was reasonable for the Es­
tabrookses to rely on an opportunity to present evidence orally or
through affidavit agreed to by opposing addition,Incounsel. the evi­
dence the Estabrookses wished to present appears from their motion
for material, relevant,reconsideration to be non-cumulative, and
possibly hold, therefore,outcome-determinative. We that under the
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discretion,court abused its andfacts of this case the trialparticular
677:10, :13; Lake ProtectiveSunapeereverse its final order. See RSAwe

Bd., 107, 1373;N.H. 133 N.H. at 574 A.2d atAs­ soc. v. Wetlands
Bd., 625,N.H.Zoningv. Manchester 117 at 376 A.2dPappas City of

at 886.

Reversed and remanded.

All concurred.
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