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discretion,court abused its andfacts of this case the trialparticular
677:10, :13; Lake ProtectiveSunapeereverse its final order. See RSAwe

Bd., 107, 1373;N.H. 133 N.H. at 574 A.2d atAs­ soc. v. Wetlands
Bd., 625,N.H.Zoningv. Manchester 117 at 376 A.2dPappas City of

at 886.

Reversed and remanded.

All concurred.
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(TinaArnold, Nadeau,P. attorney generalJohn L. attorney, on
brief, Beeson,andthe Peter senior assistant attorney general,

orally), for the State.

Abbott, Jr.,W. Kirk defender,assistant appellate Concord,of by
brief orally,and thefor defendant.

THAYER, J. The defendant was convicted after a injury trial Su-
J.)(Hollman,perior Court of five counts of negligent inhomicide

consequence of aoperating vehicle under the influence of intoxicat-
1(b)630:3,ing liquor, RSA (currently 630:3,codified as RSA II

1990)),(Supp. and five counts of negligent homicide based on negli-
in thegence operation of an unsafe vehicle at an unreasonable speed,

630:3,1(a)RSA 630:3,1 1990)).(currently codified as RSA (Supp. He
was sentenced on theonly latter counts. The defendant appeals, al-
leging first that he was denied due ofprocess law when the prosecu-
tion failed to inprovide, discovery, exculpatory evidence consisting

theof arrest and conviction record of a witness. The defendant al-
further,leges, that the trial court’s denial of his motion to dismiss the

indictments,second set of himcharging with negligent homicide
based on an unsafe vehicle and unreasonable speed, rightviolated his
to a speedy indictment. We affirm.

factsThe elicited at trial were as 16,1983,follows. On October the
defendant was in aninvolved automobile inaccident inEpsom which
five people died. The defendant was a cardriving he had bought from

friend,his Letourneau,David four days earlier. At the time of the
purchase, tires,the car needed exhaust,had a loud and was missing a
bolt at the front end stabilizer chassis bushing. The defendant was
warned by his housemate that it would be dangerous to drive the car
in its present condition and was advised to take it to a garage. He
obtained a temporary plate by stating that he believed the car met
safety requirements.

Letourneau and the defendant met at the defendant’s residence
around noon on the day accident,of the where they drank some beer

thentogether. They went to a third person’s residence, where the
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Allimmediatelyof but vomited threetequila,a “shot”diddefendant
on to away person’sa case of beer the fourthupthen pickedpeople

residence, p.m. p.m.,from about 2:00 until 6:00they stayedwhere
oc-for more beer. The accidentto a storegothe four left towhen
28,on Routedrivingroute to the store. While northwhile encurred

theright foghis car to drift to the over linedefendant allowedthe
therapidly,then swerved across dou-times. He acceleratedseveral

another car south. Threetravelingline and collided withyellowble
and occupantscar two of the defend-of the southboundoccupants

thekilled as result of crash.car were aant's
(EMT)crash, medical technicianemergencythe anMinutes after

func-the defendant’s respiratoryon scene and checkedarrived the
fromcomingThe the smell of alcohol thetions. EMT could detect

the toA EMT defendant thetransportedmouth. seconddefendant’s
ride,and, strongthe detected a odorduring twenty-minutehospital

having conversed withdefendant’s breath. After theof alcohol on the
defendant, operatethat his to a motor vehicleabilityshe concluded

A for thelab technician trauma“definitely impaired.” hospitalwas
in emergencythe the room testifiedwho defendantteam attended

heavily by Theinfluenced alcohol. de-appearedthe defendantthat
spokeat a State whohospital by trooper,arrested thefendant was

accident and detected alcohol onthe about the thewith defendant
“[j]ustThe acknowledged drinkingdefendant adefendant’s breath.

havingbeers” bald tires.few and
arrest,20,1983, after thedays his defendant wasOn October four

negli-on five ofCounty JuryMerrimack Grand countsbyindicted a
his while under the influence of intoxicatingof vehicleoperationgent

A sup-of the five victims.the deathsliquor, consequently causing
interlocutory court,an transfer to thiswas decided onissuepression

(1985),747,126 N.H. 496 A.2d 357 and the defend-Dery,State v.see
a in of Priorjurywas tried before December 1985. toant thereafter

trial, testimony onany expertthe moved to excludedefendant
condition,in granted.was and his motion waswhether his car poor

verdict,athe was to reach unanimous a mistrialjuryWhen unable
was declared.

thereafter, County soughtAttorneythe MerrimackImmediately
homicide, al-negligentforobtained five additional indictmentsand

bythe his car inoperatingthat the defendant caused deathsleging
speed.unsafe an unreasonable The defendantan condition and at

in of 1988 on all ten indictments.Januarywas tried again
Letourneau, was the other thanonlywho the survivor of collision

defendant, that walkingtestified at trial the defendant was andthe
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at time of thedefinitely not drunk theand wastalking appropriately
drankhow much the defendantwas not certainLetourneauaccident.

impaired“was a little bitthat the defendantday, imaginedbutthat
drinking.”he had beenbecause

tires,accident, two baldthe defendant’s car hadthe time of theAt
tire was a steel-rightwas bald. The frontnearlya third oneand

(non-belted,radial, were tiresbias-plyand the other threebelted
non-radial). inrod/sway place, prop-A tie bar was but notfront-end

necessary alignare to a frontThe caster shims whicherly fastened.
intohad been inserted themissing, spring spacerswere andend

failingto correct forsuspension springs.front end
in reconstruction testified atexpertThe accidentprosecution’s

that, bymarks left the defendant’s car at the accidentfromtrial
scene, that the was the car betweendrivinghe calculated defendant

and The limit was 55 He furthermph mph. posted speed mph.72 82
that, in the accident was caused excessiveopinion, bytestified his

factor, his hypotheti-and alcohol. alcohol was not aspeed Assuming
that defendant’s reactions were too slowopinion steeringcal was the
travel, which, inbyfor the of mechanical defectsspeed compounded

car, inthe caused it to to the as he entered a curve thepull right
roadway.

A enginedefense testified to his belief that several mountsexpert
defendant’s car traveled onto the shoulder ofbroke when the the

car, in the engineroad to avoid an which turn caused tooncoming
accelerate,forward the car to it into a skid. Thislunge sendingand

would not have broken hadexpert agreed enginethat the mounts the
car,speed,defendant not “driven at that with that on that road at

that time.”
The defendant was convicted on all ten indictments. He was sen-

only alleging negligenttenced on the five indictments homicide due
operation During sentencingto the of an unsafe vehicle. the hearing,

Letourneau,the revealed that one of theprosecution key prosecu-
trial,tion witnesses at had been arrested and convicted of a DWI

to the first trial. Because the defendant hadprior previouslyoffense
evidence,of such he filed a motionrequested discovery to dismiss or

denied,for a new trial. The motion was and this appeal followed.
willWe first address the defendant’s contention that of in-the set

dictments for homicide on thenegligent predicated poor condition of
car, 1985,inthe defendant’s after the mistrialbrought violated the

(1980).454,inrule State v. 120 N.H. 417 A.2d 7Hastings, Because
set of indictments was untilpresented twenty-sixthe second not

arrest,after the argues delaymonths defendant’s he that the was
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unreasonable and the indictments should have been dismissed. We
indisagree holding Hastings applicable.that our is

In courtHastings, adoptedthis a rule therequiring State to indict
sixty daysdefendants within of arrest. State v. 120Hastings, N.H. at

455-56, 417 8. If an presentedA.2d at indictment is not within sixty
days, prosecution requiredthe is to show the reasonableness of the
delay. Id. The of the rule topurpose requireis the State to make a
diligent, good faith effort to a defendant to trialbring once he is

455, Aarrested. Id. at 417 A.2d at 8. violation of the rule may, there­
fore, inresult the dismissal of pending charges. See State v. Well­
man, (1986).340, 348-49, 944,128 N.H. 513 A.2d 950

However, when a is ininitiallydefendant indicted compliance
with and isHastings subsequently reindicted, we determine the ap­

of the later indictment in of thepropriateness light defendant’s con­
trial,rightstitutional to a rather than ourspeedy court-created right

Adams,speedy 818, 823,to a indictment. See v. 133State N.H. 585
(1991).853, Adams,inA.2d 855 As we stated State v. a challenged

delay original subsequentbetween and indictments will be analyzed
under trial in withspeedy principles, accordance the approach artic­

byulated the United States Court of for theAppeals First Circuit in
(1st 1988).Colombo, 19, Adams,States v. 852 F.2dUnited 23-24 Cir.

823-24,supra at 585 A.2d at 855-56.
The indefendant the case before us does not dispute that the State

with, thecomplied Hastings mandate when he was initially indicted
arrest,daysfour after his well within the sixty-day requirement. As

concerned,far as the second set of indictments is however, because
the defendant arguedneither briefed nor a violation of his right to a

trial, he has waived that issue onspeedy appeal. See v. Cun­Stewart
(1988) (issuesWarden, 68, 96,ningham, 71,N.H.131 550 A.2d 98
waived).in ofraised but not briefed areappeal deemednotice

We next argumentconsider the defendant’s that the due process
clause of the fourteenth to the Federalamendment Constitution and

I, 15article of the Newpart Hampshire Constitution require the
trial,disclose,toprosecution prior evidence,to all exculpatory in-

cluding evidence which could be used to aimpeach prosecution wit-
ness. The defendant contends that prosecution’sthe failure to

ofevidence the arrest and convictionproduce DWI of David Letour-
neau, State,a witness for the theprevented defendant from under-

trial,themining credibility of that therebywitness at violating his
processdue rights. The defendant that the convictions berequests

vacated and a new trial ordered.
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trial, he requestedPrior to the defendant’s first the State to pro-
anyvide evidence or evidence favorable to theexculpatory defend-

“ant, affecting credibilityand all ‘evidence .. .’ orreliability motive
of witness for the . . and the witness’sany prosecution criminal

Aprobation requestrecord and status. similar was made prior to the
trial,second and a motion for was filed.discovery

his sentencing hearing followingAt convictions on all ten indict-
ments, the thatdefendant learned David Letourneau had been ar-

1985,drivingrested and convicted of while inintoxicated seven
months before the defendant’s first trial and two and sevenyears

not, however,months before the second trial. The defendant had re-
copiesceived of Letourneau’s arrest his motorreport, vehicle rec-

ord, anyor other evidence relative to the DWI conviction.

(1963),Brady Maryland,Under v. 373 U.S. 83 “suppression
by prosecutionthe of evidence favorable to an accused upon request

processviolates due where the evidence is material either to guilt or
punishment.” Bradyto Id. at 87. “The rule of v. Maryland

trial,discovery,... involves the after of information which had been
prosecutionknown to the but unknown to the defense.” United

(1976).97, 103Agurs,States v. 427 A new trial is requiredU.S. when
prosecutionthe evidence which was insuppresses “material the

that insense its undermines confidence thesuppression outcome of
(1985).667,Bagley,the trial.” United States v. 473 U.S. 678 The

Brady requirement applies requestedalso to impeachment evidence
defendant,that is material. Id. at 676. We note that the ininitially his

brief, asserts there is a differentincorrectly that standard under the
State Constitution than under the Federal Constitution for deter­

themining materiality Bradyof evidence. toAccording the defend­
brief, I, 15,ant’s under article evidence is ifpart material it can be

found abeyond reasonable doubt that it would have affected the ver­
dict, whereas for fifth and fourteenth amendment due process anal­

is “‘ifysis, materiality established there is a reasonable probability
that, defense,had the evidence been disclosed to the the result of the
proceeding would have been different’” (quoting Bagley, supra at
682). below,As explained the standards enunciated by the defendant
were, fact, standards,in both federal one of which the defendant
mistakenly Constitution,attributed to the State even though the
State cases he cited were federalinterpreting law. The two federal

have, however,standards beensubsequently replaced with a single
materiality test.

1985,Prior to the United States Supreme Court had devel­
two differentoped standards for determining the materiality of
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evidence, specificallyon whether the defendant re-Brady depending
Comparethe information. United States v.quested non-disclosed

v. “The ofBrady Maryland supra.with test mate-Agurs supra
in in hasriality Brady specifica like which information beencase

not the same as in a case innecessarilythe defense isrequested by
v. Agurs,which no such has been made.” United States 427request

a defendant made a for thespecific request pro-U.S. at 106. When
possessed by prosecutor, govern-of information the and theduction

information,ment then failed to disclose that the defendant was
if there was reasonableanyentitled to a new trial likelihood that the

have affected the outcome of the trial. Id. atevidence could 104.
defendant, ifbyno was made the or the wasrequest requestWhere

violation,in processorder to establish a due the defend-specific,not
had to show that the undisclosed evidence created a reasonableant

which would not otherwise exist. Id.guiltdoubt about at 112. The
however, inrejected approach,the two-standardCourt United

667,473 in favor of one test forBagley, materialityv. U.S. toStates
andrequest,’ ‘general request,’ ‘specific request’“cover the ‘no cases

failure to disclose evidence favorable to the ac-prosecutorialof
currently applied byId. at The test the providescused.” 682. Court

ifonlyis material there is a proba-that evidence reasonable“[t]he
that, defense,evidence been disclosed to the thebility had the result

Aof the would have been different. ‘reasonableproceeding proba-
inbility’ is a sufficient to undermine confidence the out-probability

come.” Id.
The defendant a motion to dismiss or for a newpost-trialfiled trial

Constitutions,relief under both the Federal and Staterequesting but
to applied materiality.did not articulate the test be to determine The

defendant,court, in ruling against Bagleytrial the the stand-applied
materiality. allegeard of The defendant did not that a different re-

objectwas the State Constitution or torequired bysult the court’s
on that ground.order

objects to theappeal, rulingOn the defendant court’s and argues
gives greaterthat the State Constitution the defendant protection

than does the Federal Constitution. Because the defendant did not
his a different standardregarding under thepresent argument State

to the trial we will not address it here.judge,Constitution See State
(1988).Johnson, 578, 587, 213,A.2d note,v. 130 N.H. 547 218 We

however, that the defendant has cited no New Hampshire cases de-
in arequire, Bradycided under our State Constitution that analysis,

of materialitya standard for different from that enunci-application
by the judge.ated trial
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of “witness’ recorddefendant criminalsought production [sic]The
68, whichSuperiorstatus” to Court Rulepursuantand probation

him to of witnesses’ criminal records. Becauseentitled disclosure
record,violation was of his motor vehicle butpartLetourneau’s DWI

record,his criminal the State contends that it was notpartnot of
which the defendant was entitled.evidence toexculpatory

11(b).625:9,A a crime. RSAviolation does not constitute
. every. . offenseHampshire [makes]New Criminal Code“[T]he

misdemeanor,a or a violation. Felonies and misde­felony,either a
646,Doe,crimes. Violations are not.” State v. 116 N.H.meanors are

(1976). crime,1044,647, A.2d 1045 Since a violation is not a the365
not to a viola­prosecution required divulgethat the isarguesState

609;N.H. R. Stateimpeachmentas evidence. See Ev.tion conviction
(1987) (class442, 442, 925,129 N.H. 529 A.2d 926 of con­Pugliese,v.

credibility generallyused to attack witness’s limited to felo­victions
involving dishonesty). Despite argu­nies and offenses the above

ments, if obligationthe State was under an to furnish evidenceeven
violation,of the DWI an issue which we do not decide thetoday,

material,has failed to demonstrate that the evidence wasdefendant
which is the to aprerequisite establishing constitutional violation.

The defendant contends that Letourneau’s as acredibility pros-
ecution witness could have ifbeen undermined the State had dis-
closed his The inDWI conviction. defendant’s main focus this
argument is on his conviction for negligent by oper-homicide caused
ating a vehicle while under the influence. The State’s case included
the of attestimony Letourneau both trials. Letourneau anrendered
opinion at trial that the defendant was atimpaired the time of the
accident inbecause he had consumed beer earlier the day. opin-This

byion was based on the fact that he had been told a police officer that
of one beer means an individual isconsumption under the influence.
opinionLetourneau’s had un-regarding impairment already been

dermined, however, by his that thetestimony defendant was walking
talking appropriately.and
addition,In the arguesdefendant that the DWI evidence would

have undermined credibilityLetourneau’s because he was the
State’s only eyewitness to the amount of alcohol consumed theby

daydefendant on the of the accident. omission must“[T]he be eval-
in record,”uated the context of Agurs, 112-13,the entire 427 U.S. at

however, evidence,and sources,there was fromample other of the
ofdegree impairment found,of the defendant whichfrom it could be

withouteven Letourneau’s testimony, that the defendant would
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attendant,EMT,An the ambulance aconvicted.likely have been
nurse, all observed the defendant’s conditiontrooperand a State

was alcohol-impaired.accident and that heafter the testified
not that the verdict on theseriously argueThe defendant does

an vehicleby operatinghomicide caused unsafenegligentcount for
of Letourneau’sby charge.would have been affected evidence DWI

of tirestestifydid that he told the defendant the baldLetourneau
ifhim car. Even of the DWI convictionwhen he sold the evidence

incredibility testimony,somehow Letourneau’s as to thisimpeached
oftestimony regardingaddition to extensive mechanical defects the

car both the defendant’s and thegiven by prosecution’sdefendant’s
that theexperts, testimony indicatingthere was other defendant

condition,knew of the car’s unsafe of the de-including testimony
who warned the dangerousfendant’s housemate defendant of the

car, thattestimonycondition of the and the defendant himself admit-
ted to the officer that the tires onarresting his car were bald and
that he had fix them.planned to

Evaluating significancethe of Letourneau’s as totestimony
the degreedefendant’s of and the unsafe condition of hisimpairment
car, in trial,the fullcontext of the there is no “reasonable proba­
bility” that the result of the defendant’s trial would differ­have been
ent if the evidence of Letourneau’s conviction had been disclosed.

has, therefore,473 at 682. The defendantBagley, U.S. failed to dem­
necessary materialityonstrate the of that evidence. Accordingly, we

affirm the convictions.

Affirmed.
Horton, J., sit; thedid not others concurred.
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