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Saucier,v.drafted with greater precision.’”it could have been State
(1986)291, 297, 1120, 1124 Dow,128 N.H. 512 A.2d State v.(quoting
(1985)).205, 207, 650, Accordingly,126 N.H. 489 A.2d 651 we hold

1(d)167:17-b,RSA is not and that theunconstitutionally vague,that
in the motion dismiss.grantingtrial court erred defendant’s to

Reversed and remanded.

All concurred.
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Batchelder, an from an order of theappeal SuperiorJ. This is
J.)(O’Neil, tothe defendant’s motion dismiss thegrantingCourt

of a decision of the Ossi-certiorari and reviewpetition forplaintiffs’
board) for lack standing. agreeof WePlanning (planningBoardpee

for reasons.affirm its order the followingwith the trial court and
Parts, appliedAuto Inc. to the7,1988, OssipeeplaintiffOn March

awith to tract of landapproval regardfor subdivisionplanning board
on 16. The set forth theapplicationit Routebuildingsand owned

Parts,Auto Inc. and namedOssipee plain-asname of the subdivider
Co., Inc. as author-SurveyWhite MountainHarrytiff Chick and/or

The board denied theapplicant. planningof theagentsized
25,1988,2,1988, August plaintiffson theAuguston andapplication

for cer-by petitionafilingthe board’s decisionappealed planning
RSA 677:15.superiortiorari in the court. See

the following allega-for included factualThe certioraripetition
tions:

Petitioner, Parts,Auto Inc. theOssipeeThat isyour“1.
thereon,of with situ-buildingowner of a certain tract land

Ossipee, Hampshire.Route 16 in the Town of Newate on
Chick,Petitioner, W. is the ofyour HarryThat Jr. owner2.

land,in ofabove-described tractan theequitable interest
to all necessary permitsis to seek obtain andand authorized

as offor of said land the Ossi-agentsubdivisionapprovals
Parts,pee Auto Inc.”
filed in the town and itsby planningAnswers were due course board.

dismiss,29, 1989, motionthe board filed its toAugust planningOn
of Autofiling petition,that since the thealleging plaintiff Ossipee

inParts, questionthe land and to thirdconveyed buildingsInc. had
it Chick without toparties, thereby rendering plaintiff standingand

allegationsthe The motion contained factual con-appeal.prosecute
and, in withsale of accordance thepremises provi-the thecerning

57, Insupported byRule was an affidavit.Superiorsions of Court
affidavit, copiesthe submitted of the deedsaddition to the defendant

Parts,from Auto Inc. and its suc-showing conveyances Ossipeethe
cessor in title.

1989, manner,in a6, plaintiffsOn the filed antimelySeptember
dismiss, inobjection they allegedthe to whichto motion that:

Parts, Inc. the subject“2. When AutoOssipee acquired
Development Company,from Recreational Inc.property

21,Januarywas an dated 1983 betweenagreementthere
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Inc.,Parts,Ossipee grantee, BaybuttAuto the and James
ifWayne Lloydand that subdivision could be at-approval

Parts,that executeOssipeetained Auto Inc. would a deed to
them or their nominee 1.02 acres of landconveying to
Baybutt Lloyd.and

This agreement assigned by Baybutt Lloyd3. was and to
inHarry Chick 1983.

Parts,That conveyance by Ossipee4. the Auto Inc. to Can-
30,1988and Morgan byfield of December and Canfield and

Morgan Parts, 16,to M & Auto JanuaryW Inc. dated 1989
21,1983made subject agreementwas to the of January even

though not set inout the deeds.”

objection flawed, however,This was necessarybecause it lacked the
affidavit, 57,factual verification by required by Superior Court Rule

not apparentof matters from the grantedrecord. The court the plan-
13,board’s motion Inning order,to dismiss on 1989.October its it

thatstated a result conveyances, Ossipee“[a]s of these Auto Parts
Harry W. inand Chick no havelonger any interest the property” and

that, therefore, nothey longer bywere the“aggrieved” planning
board’s decision so haveas to theirstanding pursueto action. Fur-
ther, that,the court noted objectionbecause the plaintiffs’ was not
supported by an 57,affidavit to Courtpursuant Superior Rule it did

inobjectionnot consider makingthe its ruling.
The plaintiffs subsequently filed a motion rehearingfor and recon-

order, basis,sideration of the court’s on therequesting relief at least
in that anpart, 12,1989.affidavit was mailed to onthe court October

motion,The court denied their and the this Onplaintiffs appeal.filed
theyappeal, argue that the trial court in granting planningerred the

board’s motion to dismiss.

inUsually, dismiss,aruling upon motion to the trial iscourt
torequired determine the inwhether containedallegations the plain­

tiff’s are topleadings sufficient state a uponbasis which relief may
Co.,be granted. 742,Provencal v. Vermont Mut. Ins. 132 N.H. 744-­

45, (1990).276,A.2d571 determination,278 To make this the court
would normally all factsaccept pled by true,the asplaintiff constru­

them mosting 745,to thefavorably plaintiff. Id. at 571 A.2d at 278.
When, however, the tomotion dismiss notdoes contest the suffi­

claim, instead,theciency plaintiff’sof legal but as in presentthe
ease, challenges sue,the plaintiff’s to thestanding trial court must

beyondlook the plaintiff’s allegations andunsubstantiated deter-



404

facts, dem­sufficientlythe hasmine, plaintiffon the whetherbased
See, Indus­e.g., Kibby Anthonyv.righthis to claim relief.onstrated

(1983)274, 292,tries, 272, (statingInc., 459 A.2d 293-94123 N.H.
jurisdiction, thepersonalfor lack ofa motion to dismissthat on

to heof sufficient facts show thatprovingcarries the burdenplaintiff
personal jurisdiction).ofrequirementshas met the

objectionfiled anin the casepresenttheAlthough plaintiffs
allegationsthat containedmotion to dismissto the board’splanning

willThe trial courtthis was insufficient.standing,theirsupporting
objection theyon in a motion or unlessanynot facts reliedconsider

or from theapparentan affidavit areby accompanyingare verified
Super. case,In was thatnecessaryitpresentCt. R. 57. therecord.

re­assignmentof andcopy agreementaffidavit or a theeither an
withinobjection daysin their be filed ten ofplaintiffsthebyferred to

dismiss, as required bymotion Superiorthe board’s toplanning
58, objec­in the raised in the plaintiffs’order for mattersCourt Rule

would,To otherwise forby the trial court. holdtion to be considered
trial motionsrulings dispositivehold court onpractical purposes,all

ofproclivitiesin the whims anddependent upona of limbostate
scopeat time outside the and con­pleadings anyto filecounsel

is to in theRules. It noteimportantstraints of the CourtSuperior
very uponthat the documents which thecontext of this casefactual

werestandingthe issue not madegreat reliance forplaintiffs place
before the court issued its decision.to the trial courtavailable

copiesdid not file an affidavit or of theseplaintiffsSince the
to mo­objection planningin of their the board’ssupportdocuments

57,dismiss, trialbyas Court Rule when theSuperiortion to required
dismiss, consider,the to it was not torequiredcourt ruled on motion

consider, inby plaintiffsfacts relied on theindeed could not theand
these facts were not otherwiseobjection, apparenttheir because

Thus, noCt. R. 57. because there werefrom the record. See SUPER.
conclude that hadplaintifffacts from which the court could Chick

the court’s decision thegranting planningwe hold thatstanding,
dismiss, even it have been based onthough maymotion toboard’s

error.other was withoutgrounds,

Affirmed.

All concurred.


