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(DavidArnold, Peck,P. attorneyJohn S. seniorgeneral assistant
brief),attorney general, byon the brief for the State.

Raimo, Manchester,Ray byof brief for the defendant.

Thayer, appealsJ. The defendant the denial by Superiorthe
J.) of his motion strike a in(Murphy, judgmentCourt to default a

error,paternity support.suit to determine and Finding we vacate
as itjudgment pertainsthe default to the defendant’s support obliga-

tions and remand for a on that issuehearing alone.
1987,In April of the New Division ofHampshire Human Services

division)(the actionbrought againstan the defendant to determine
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recover assistance benefits and enforce the defend-publicpaternity,
alleged illegitimate daughter.to his Theobligation supportant’s de-

denying paternity.filed a answer Pursuant to antimelyfendant
conducted,between the blood tests were andagreement parties, a
19,scheduled for October Athearing on the merits was 1989. the

counsel but thehearing, appeared,the defendant’s defendant did
results,acceptednot. The trial court the blood test found the defend-

default, $11,785.58.in himant and ordered to reimburse the State
clarification,the State’s motion for theUpon subsequent court also

child,offound the defendant to be the father the ordered the reim-
to held inpublic abeyance,bursement of the assistance benefits be

payfurther ordered the defendant to a week to theand division$100
ongoing supportfor the of the minor child.

default,The defendant then filed a motion to strike the arguing
accident,his failure to at the was “due toappear hearingthat mis-

take, and not neglect.” objected,or misfortune The State and the
motion was denied without a Thehearing. broughtdefendant then a

reconsider,motion to that heasserting was not torequired appear
counsel,in represented bycourt because he was didpersonally not

testify,to and was not The motion toplan subpoenaed. reconsider
was also denied without a hearing.

appeal, arguesOn the defendant that the trial court erred as a
in him inmatter of law default for failure toordering appear when

present hearing readyhis counsel was at the and to proceed. The
position findingdefendant takes the that the of shouldpaternity be

but asserts that the trial court abused itsupheld, discretion when it
him repay public provideordered to assistance benefits and ongoing

State,in requested byexcess of the amount thesupport despite his
that he has nounemployedassertion is and income. The State con-

that the defendant preserve objectiontends failed to his to the de-
alternative,In arguesfault order. the the State if thethat even trial

error,court’s default order constitutes the record does not demon-
that the defendant any prejudicestrate suffered which re-requires

versal of the indecision this case.

begin analysis by notingWe our that this court will not
disturb a default unless the trial courtjudgment clearly abused its

Alliance,discretion or erred as a matter of law. See Sununu v. Clamshell
(1982).431,668, 673, 434N.H. 448 A.2d The defendant122

that in him inholdingasserts the trial court erred default for not
when his atappearing, presentcounsel was the andhearing was

This,ready proceed.to court has held that unless a party to an action
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represented hearingbe at the or trialpartythe cansubpoenaed,is
required.is not Carveth v.attorney, personal appearanceandby an

(1970),1, 2Latham, 232, 233, 265 A.2d cited in Moore v.110 N.H.
(1988).298,795, 800, 547 A.2d 301 There-130 N.H.Corp.,Conifer

infore, in the defendant default.holdingtrial court erredthe

properly pre­that the defendant did notThe State contends
inhe failed to raise it his motion toappealthis issue for whenserve

long-standingwe our rule thatAlthough recognizedefault.strike
of matters not raised atjudicialnot have review themayparties

Merrimack,time, v. Town 125Realtysee Sklarpossibleearliest of
149, 153 (1984), the321, 328, the rationale behind ruleN.H. 480 A.2d

to rule onhave an issues andopportunityis that trial forums should
to thethey appellatebefore are court.presentedto correct errors

case,In raised this issue for the firstid. this the defendant timeSee
objectionhis toAccordingly,in to reconsider. the court’shis motion

forum,trialappropriateorder was still before the and hisdefault
not the trial court ofdepriveearlier failure to raise the issue did a
Moreover,full to correct its error. the defendant’sopportunity gen­

inrelief was his motiontheory preservederal of entitlement to to
strike, Schachter, 439, 440, 1222, 1223see 133 N.H. 577 A.2dState v.
(1990), error of law would have beenand the trial court’s at issue as

inobjectionthe his a motion beforelong as defendant raised the trial
Therefore, wasargument properly preserved,court. the defendant’s

and the trial error is before this court.properlycourt’s

defendant hasarguesThe State that the failed to demon­
prejudiced bystrate how he was the trial court’s error. According to

State, the contains evidence which sufficiently supportsthe record
Indeed,the trial court’s of the bloodfinding paternity. test results

the paternity percent.indicate that of is 99.84probability Under
1(d)522:4, 1990),RSA these results create a(Supp. pre­rebuttable

sumption that the defendant is the father of the minor child. Defense
brief,incounsel concedes the issue of hispaternity reply despite the

himfact that the trial court’s error denied a full and fair opportunity
defendant, nonetheless,to rebut the statute’s Thepresumption. was

clearly prejudiced by supportthe order because the trial court’s er­
preventedror the attorneydefendant’s from offering any evidence

inanyor witnesses order tocross-examining contest the support
action. The defendant was denied athereby on thehearing issue of
support circumstances,as required by RSA 168-A:4. Under these we
find no merit to the argumentState’s that the defendant was not

by the trial court’s default order.prejudiced



408

defaultpart judgment per-that of thewe vacateAccordingly,
remand this caseobligation andsupportto the defendant’staining

a thereon.hearingfor

vacatedjudgmentDefault
remanded.part;in

All concurred.
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