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court,maythat we the trialuphold as the defendant has filed neither
special pleaa nor a brief statement setting forth an affirmative de-

fense, and nothe has otherwise demonstrated that the ofoutcome
the actionunderlying would be different. Although agreewe that the
defendant here has invague settingbeen out exactly the defenses he

remand, he,toexpects present upon we note that unlike the defend-
in Morgan,ant filed a general appearance, effectively alldenying

aspects Thus,of the inplaintiff’s complaint. our holding Morgan,
where the defendant’s answer admitted the allegationsvarious of the

407, 1074,id. atcomplaint, 565 A.2d at is inapposite to the present
case, and the error triallegal subjectof the court is to reversal.

Reversed and remanded for
proceedings not. inconsistent
with this opinion.

All concurred.
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(Karen Levchuk,Arnold, A. assistantattorney generalP.John
for theorally),on the brief and State.attorney general,

defender, Concord,Abbott, Jr., byofassistant appellateW. Kirk
and for the defendant.orally,brief

inTHAYER, juryafter a trial Su-J. The defendant was convicted
J.) assault, 631:2,(Morrill, andRSAdegreeof secondperior Court
arrest, 642:2. On the defendantresisting appeal,counts of RSAtwo

First, erroneouslythat the trial courtarguesraises two issues. he
thatcharges by statingon the arrestjury resistinginstructed the

ifcould he or should have“recognizedthe defendant be convicted
the arrest was a law en-recognized” effectingthat the individual

Second, that he was deniedarguesforcement officer. the defendant
due law court refused to a continu-process grantof when the trial

trial,of amended its no-prosecution, dayance after the on the first
We reverse andsentencing.tice of intent to seek extended term

issue,first and affirm on the second issue but re-remand on the we
mand for reconsideration of sentence.

26,1989,follows. On StateAugustThe facts elicited at trial are as
inon Interstate RoutetravellingDustin was southbound 93Trooper

wasapproximately p.m.,at 10:00 when he notified that a driverBow
to be under the influence of alcohol was aappeared operatingwho

north on 93 from the Hooksett toll booth.headingvehicle Interstate
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Dustin his marked State PoliceTrooper positioned cruiser to wait for
the to passvehicle him.

time, matching givenWithin a short a vehicle the description ap-
peared, Trooperand Dustin followed it. The operationvehicle’s was
erratic. The trooper lightsactivated his blue and alternating head

to the vehicle over. When the vehiclelights pull failed to therespond,
siren,activated his and the vehicletrooper stopped. At the time of

uniform,instop,the Dustin was dressed hisTrooper police including
his hat andcampaign gun belt.

Dustin the vehicleTrooper approached requestedand the driver’s
registration.license and The defendant was in frontsitting pas-the

senger seat. When the driver refused to thecomply, trooper sought
to sobrietyadminister field tests to him. DustinTrooper instructed

vehicle,the other ofoccupants defendant,the the re-including to
in driver, however,main the car. As he was theexplaining tests to the

defendant out of the car.got trooperWhen the turned his atten-the
defendant,tion to the the driver of the carstopped keystook the

cruiser,from the himtrooper’s leaving lightswithout or his police
radio.

driver,The himthe informed that hetrooper grabbed was under
arrest, and him.attempted to handcuff The defendant then jumped

back,on the and atrooper’s scuffle ensued. The wastrooper hit sev-
defendant, driver,eral times on the back of his head before the the

and the fell to the and rolledtrooper pavement into the travel lane of
the several times. The told thehighway trooper defendant to offget
him and told the driver he was under arrest.

Eventually, Trooper Dustin succeeded in the driverhandcuffing
retrieving keysand the to the cruiser. He informed both the defend-

ant and the theydriver that were under arrest. When the trooper
attempted to return to the cruiser for handcuffs,another ofpair the
defendant continued to and thestruggle pair again rolled out theinto

lane,travel guardrailthen back to the and finally over the rail and
down an embankment.

hill,At the bottom of the- the top Trooperdefendant landed on of
Dustin. He struck the in the face and bit histrooper several times
right thumb trooper escape. Trooperbefore the was able to Dustin
then radioed for assistance. The was finallydefendant restrained
with the of additional thehelp officers and use of a PR-24 baton.

The defendant was with two counts of incharged resisting arrest
violation of RSA 642:2. One count thatalleged the defendant inter-

car,fered with the arrest of the driver of the detained and the other
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in-The trial courtarrest.his ownthat he resistedallegedcount
as follows:chargesjurythe on thesestructed

threearrest hasresistingcrime ofof the“The definition
definition be-of thepartmust eachproveThe Stateparts.

one,State must proveThus thea doubt.reasonableyond
two, de-and that theknowinglythe defendant actedthat

to arresttryingwho waspersonwith ainterferedfendant
three, that the de-else andor someoneeither the defendant

the per-thatrecognizedor should haverecognizedfendant
a policearrest wasto make thetryingson officer”

added.) Theto this instruction.objectedcounselDefense(Emphasis
“I would note that theobjection, stating:court overruled thetrial

that it was an offi-recognizedabout that the defendantstatute talks
use the word recog-I think the fair ofcer, recognized.worduses the

. . . .” The defendant wasrecognizedhavenized includes should
of arrest.resistingon both countsconvicted

“A of a misdemeanor when heguiltyisprovides: personRSA 642:2
with a to be aperson recognizedor interferesknowingly purposely

an arrest or detention ofseekingenforcement official to effectlaw
there is a basis for theregardless legalor another of whetherhimself

the statuteargues requiresOn the defendant thatappeal,arrest.”
subjectively recognizedto that the defendant theprovethe State

officer, not that he shouldmerelyindividual as a andarresting police
State,have been aware of the officer’s The on the otheridentity.

hand, objectivethat the for an standardargues providesstatute
ifwhich allows for conviction a reasonable would have be-person

a officer. The Statebeing by policelieved that the arrest was effected
knowinglythat as as the defendant is found to havelongcontends

arrest, it sufficientseekinginterfered with a to effect an isperson
be as a law enforce-person recognized by public beingthat that the

context,in the term meansargues,ment officer. Used this the State
as,” in the“recognizable personand that a reasonablerequires only

defendant’s position recognized person seekingwould have the to
effect the followingarrest as a law official. For the rea-enforcement
sons, we with the State’s construction of the statute.disagree

The inprovisions conjunctionof RSA 642:2 must be read with the
ingeneral requirements of set forth RSA 626:2. RSAculpability

626:2, I, requires that:

“A ifis of ... a he actsperson guilty onlymisdemeanor
as the law withpurposely, knowingly, may require,[or] ...

respect to each material element of the offense .... When
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the law an offense the kind ofdefining prescribes culpability
commission,that is sufficient for its without distinguishing

thereof,the material elements suchamong culpability shall
elements,all theapply to material unless a contrary purpose

plainly appears.”

case,In this the defendant was withcharged acting “knowingly.”
626:2,11(b)RSA defines the mental state in “A“knowingly” way:this

person knowinglyacts with to conduct arespect or to circumstance
that is a material element of an offense when he is aware that his

(Em-conduct is of such nature or that such circumstances exist.”
added.)phasis

these provisions,Pursuant to the mental state “knowingly”
to eachapplies material element of the resisting arrest offense be­

the provide contrary.cause statute does not to the Clearly, the iden­
arrest,of the individual antity effecting as a law enforcement

official, is a material element of the crime. Applying the definition of
to this material element a in“knowingly” requires finding, order to

convict, that the defendant knew thatsubjectively the individual was
a law enforcement official.

The anurgesState examination of the legislative history of
RSA 642:2. Because the statute is clear on its face and unambiguous,

will Doe,we not resort to its legislative history. See Petition Janeof
(1989) (the270, 276-77, 433,132 N.H. 564 A.2d 438 law is construed

withconsistent the of theplain meaning statutory language). We do
note, however, statute,that the version of theprior resisting arrest

594:5, objectiveRSA for anprovided test. That statute stated:

“If a person groundhas reasonable to believe that he is be-
arrested and that theing beingarrest is made aby peace

officer, it is todutyhis submit to arrest and fromrefrain
it,force or inusing any weapon resisting ofregardless

whether there is a basis for thelegal arrest.”

legislature adoptedThe the current version of the instatute 1971 as
part of the Criminal Code. inImplicit changethis is that the legisla-

objectiveture intended to abandon the standard.

that subjectiveWhile we hold RSA 642:2 mandates a stand­
ard, may establish,circumstantial be used toevidence through infer­
ence, the fact that the defendant knew that the individual effecting

Brown,the arrest 321, 326,was a officer. See State v.police 132 N.H.
(1989)1035,A.2d (subjective565 1038 knowledge may inferredbe
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circumstances); Mich.Royal,v. 62Peoplefacts orsurroundingfrom
(1975)860, 863-64 (jury may infer defend­756, 761, 233 N.W.2dApp.

evidence). A juryfromknowledge circumstantialsubjectiveant’s
of thefrom evidenceof the defendantcredibilitydetermine themay

and circumstances sur­crimeallegedactions after thedefendant’s
309, 311, 553 286,Amell, N.H. A.2dact. See State v. 131therounding

(1988) when evidence excludes otherguiltto infer(appropriate288
645, 650-51,conclusions); 129 531Murray,State v. N.H.reasonable

(1987) (inference attempt to323, of from defendant’sguiltA.2d 327
crime).cover-up

state of mind frommayif the infer the defendant’sjuryEven
circumstances, that, injurymust thethesurrounding judge instruct

convict, actuallyit has to defendant knew theorder to find that the
injurywas a law enforcement officer. theindividual resisted Because

ifconvict defendant hethis case was instructed that it could the
wasknown the individual the arrest a law en­effectingshould have

official, the the defendant on thisjury mayforcement have convicted
reject anyWe the State’s that error whichargumentlesser standard.

theAccordingly,occurred was harmless. we reverse defend­may have
Williams,v.convictions remand. See Stateresistingant’s arrest and

(1990).631, 634, 78,133 N.H. 581 A.2d 80-81
is itby appealThe second issue raised the defendant on whether is

notice on“fundamentally giveunfair” for the to the firstprosecution
term of imprisonmentof trial of its intent to seek an extendedday
trial,651:6, to thedays prior prosecutionto RSA II. Tenpursuant
an onnotice to the defendant of its intent to seek extended termgave

ifthe four the defendant was convicted. On the firstchargesone of
selection,jury prosecutionof the extended the ofday application

objectedto the other three The defendant to thecharges.that notice
and orlatter notice moved to either strike that notice continue the

denied,trial. These themotions were and defendant contends that
trialthe court’s refusal to a continuance denied his to duegrant right

I,process of law partunder article 15 of the New Consti-Hampshire
tution and the fourteenth amendment to the United States Constitu-
tion. We disagree.

651:6,RSA II agrants sentencing authority imposecourt the to an
imprisonmentextended term of when two conditions have been met.

First, in Ithe substantive criteria set forth must be satis-paragraph
(c)case,Infied. this the State relied on ofsubparagraph paragraph

I, which that im-provides the defendant have twice beenpreviously
Second,on in IIprisoned year.sentences excess of one paragraph

that the State notice of its intentrequires give to recommend the
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reads,II possible“notice of theParagraphof the statute.application
the to thegiven priorsection defendant[must be]of thisapplication

651:6, II.of trial. . . .” RSAcommencement
file an amendedthat the canprosecutionThe defendant concedes

trial, theuponbut he that he reliedday argueson the first ofnotice
strategyformed his trial on thatnotice andoriginalprosecution’s

that, under the circumstances presentcontendsbasis. The defendant
case, to reformulate his de-in was entitled to a continuancethis he

via-“radically change[d]notice thesubsequentthefense because
originalwas the notice.”predicated upon... a defense whichbility of

the “anof RSA 651:6 defendantrequirement providesThe notice
findings required byrefute the sub­to offer evidence toopportunity

Toto, 619, 625, 465State v. 123 N.H.one of the statute.”section [sic]
(1983). 148,In 130 N.H. 536 A.2d 1236894, 898 State v. Coppola,A.2d

(1st(1987), 878 F.2d 1562grounds,new trial on otherremanded for
that,(1989),Cir.), denied, explained418 this courtcert. 110 S. Ct.

at trial withwould have offered evidence“if... a defendant
claimed for an ex-requestinga on the basis laterbearing

term, if for some reason the defendanttended andprison
tosubstantially opportunity pre-a diminishedwould have

sentence,on his hishearing preju-at thesent such evidence
anythe of extended term.”preclude impositiondice should

155, 536 A.2d at 1240.Id. at

case, with thecomplied require­In this the amended notice
to the commencement ofgiven priorof the statute. Notice wasments

thecharges againstof the statute topossible applicationtrial of the
of the extended termapplicationNo new forgroundsdefendant.

in amended notice. While the amendedstatute were set forth the
charges,to new the basis on which itapplicablenotice have beenmay

was not theremained the same. The defendant deniedsoughtwas
refutingto evidence the basis for theprovide seekingopportunity

therefore,and, therebywas not The trialprejudiced.extended term
in the defendant’s motiondenyingcourt did not abuse its discretion

extent, mayif that the trial court have takenany,to continue. To the
arrest,resistingtwo convictions for which areinto account the

reversed, prisonin the extended term for the sec­hereby imposing
conviction, we remand for reconsideration of thedegreeond assault

imposed.sentence

Reversed in part; affirmed
part;in remanded.

All concurred.


