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Merrimack
No. 90-335

Gabriel Cohen

v.

Town of Henniker

8,July 1991

Concord,Charles H. Morang, of by brief and orally, for the plain-
tiff.

Nixon, P.A., (DavidHall & Hess of Manchester W. Hess on the
brief and orally), for the defendant.

Johnson, J. The plaintiff appeals an order of the Superior Court
J.)(McGuire, the denialupholding by the Henniker Planning Board
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(the board) his for subdivision to convertapprovalof application
condominiums. thatplaintiff arguesunits into Theseven apartment

his useprior nonconformingimproper, giventhe board’s denial was
and, therefore, the order of thethe We reverseproperty. agreeof

court.superior
twoThe ownsplaintiffThe in this ease are straightforward.facts

rental The arebuildings containing buildingsseven units.apartment
inlot on Flanders Road Henniker. Thesinglea 1.38-acrelocated on

ordinances when the werezoning buildingsof Henniker had notown
constructed.

1988,8, to the forboard subdivisionJuly plaintiff appliedOn the
intoapartmentsto convert the seven rental condominiums.approval

in not the forquestion satisfy zoning requirementsThe didproperty
beingtime as to both lotapplication,its zone at the of the deficient
the is re-zoningwith ordinancefrontage.size and Conformance

Regu-See Henniker Subdivisionapproval.for subdivisionquired
(“[t]he§ subdivision shall to theproposedlations 13 conform

Henniker”).of Town ofZoning theOrdinance
13,1989,on “ondeny FebruaryThe voted to the applicationboard

not conform with the re-the that the does lot sizegrounds proposal
The filed a forplaintiff petitionof the ordinance.”quirements zoning

court, arguing ap-the that the denial of hissuperiorcertiorari with
356-B:5, governs municipal regulationviolated RSA whichplication

improper apart-and was because thedevelopment,of condominium
In thenonconforming denying plaintiff’sments use status.enjoyed

that the town had withsuperior compliedthe court ruledpetition,
nonconformingIt the useplaintiff’s argu-RSA also found356-B:5.

goesto “The status to thenon-conformingment be without merit.
The con-buildings apartmentuse of the lot and as rentals. nature of

Thisa use ....” fol-ownership simply appealdominium is different
lowed.

review,of we will thethe standardapplicable upholdUnder
that is notsuperior supportedof the court unless decisiondecision

or is East TownCorp.the evidence erroneous. Condos v.by legally of
(1989).435, 1136, 1139431,N.H. 566Conway, plaintiff132 A.2d The

board,the and thus order ofargues supe­that the action.of the the
court, historicallyto tocontrary protection grantedrior was both the

addressingand to RSA 356-B:5. Beforenonconforming usesprior
we le­plaintiff’s arguments,the of the must examine theirspecifics

gal foundations.

nonconforming byuses has been summarizedThe doctrine of
as follows:Hampshireone New commentator
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which, on“A at the time a restriction that useuse of land
(or ‘vested’), andeffect,went established has notinto was

abandoned, indefinitely,can continuebeen discontinued or
or harmfulactivityunless it whieh is a nuisance toincludes

welfare;the but the cannot bepublic changedhealth and use
broughtor without into com-substantially expanded being

pliance.”

Nonconforming Uses andWaugh, Law“Grandfathered” —The of
17, (1990); New London LandRights, 31 N.H.B.J. 19 accordVested

510, 515-17,Board, N.H.ZoningAssoc. v. New 130 543Use London
(1988).1385, nonconforming1387-88 The arightA.2d to continue

Constitution,is New N.H.recognized by Hampshireuse the CONST.
I, statute,12,arts. 2 RSAbyand and New 674:19.pt. Hampshire

Assoc., 516,London Land 543 A.2d at 1387.supraNew Use at
property enjoysThe do not that the non-parties dispute plaintiff’s

Thus, mayuse the continue to ownconforming plaintiffstatus. the
tenants,residential units and to rent them to notwithstandingseven

requirements Zoningof the Henniker Ordinance. This factthe does
however,not, byanswer the thisdirectly question appeal:raised

theauthority plaintiff’swhether the board had the to subdivi-deny
approval to the rental units into condominiums.sion convert

The toplaintiff approval.was seek subdivision Bothrequired State
and local asregulationsstatute define “subdivision” “theincluding

future,... of land ... for the immediate orpurpose,division whether
. conveyance.” 672:14;of. . condominium RSA Henniker SUBDIVI-
Regulations 2, However,§art. 2.17. the board’sSION discretion to
subdivision fordeny approval projects bycondominium is limited
356-B:5, inprovides, part:RSA which

“Municipal No zoningOrdinances. or other land use ordi-
nance shall prohibit bycondominiums as such reason of the
form of inherentownership therein. shall anyNeither con-
dominium be differently by zoningtreated otherany or land
use ordinance which would permit physicallya identical

or development under a form ofproject different ownership.
No insubdivision ordinance any or town shallcity apply to
any condominium anyor to anysubdivision of convertible
land, convertible or unitspace, unless such ordinance is by
its express applicableterms made Nevertheless,thereto.

and may providecities towns thatby ordinance proposed
conversion condominiums and the whichuse thereof do not
conform to the landzoning, use and plan regulationssite of
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ispropertyor in which the locatedcity townrespectivethe
a orpermit, special exception,usespecialshall secure a

variance, be, to a conversionmay prior becomingas the case
condominium.”

matter, the legislature’swe note that refer­preliminaryAs a
in must tointerpretedabove statute beto “ordinances” theences

regulations promulgatedandboth the ordinances themselvesinclude
theordinances, as to be consistent with statute’sto such sopursuant

Co., 16,86New Gas & Electric N.H.HampshireSee State v.context.
(words(1932) in724, to read relation21, 163 of statute are beA. 727

construction of stat­context); (disallowing21:1to their see also RSA
context).ute to itsrepugnant
356-B:5, maycondominium “be treated dif-According to RSA no

which per-land ordinance wouldany zoning or other useferently by
under a differentproject developmentmit ora identicalphysically

bar, “physicallyIn the at the identi-projectcaseownership.”form of
existingis rental priorcondominiums the unitsproposedcal” to the

above, the use of the units as rental proper-As statedto conversion.
Thus, RSA in-use. 356-B:5 wouldprotected nonconformingties is a

would have to be allowed tothat condominium conversiondicate
treatment.disparateavoid

and towns may provide356-B:5 also states that “citiesRSA
use. . conversion condominiums and the thereofproposed. that

. . . shall aregulationswhich do not conform to . . . secure[local]
Thus, aor variance.” munici­permit, special exceptionusespecial

orpermit, priorsuch a variance to con­pality may require exception,
a protected nonconformingeven there exists use.version where

However, statute,rest the such a require­to be consistent with the of
if would have an actual ef­only be denied the conversionmayment

Cty.use v. Bd.Arlingtonfect on the of the land. See Natrella of
(1986).462,451, 295, In345 S.E.2d 302Zoning App., 231 Va.

Natrella, Virginia was withpresentedthe Court of a fac­Supreme
us, statute,and asimilar to now before VA.tual situation that CODE

55-79.43, essentially§ identical to RSA 356-B:5. TheAnn. then
variance,of acourt that the denial where thereNatrella reasoned

use, incompatiblewas on land with theimpact special protec­no was
461-62,in the statute. Id. at 345tion afforded condominiums S.E.2d

portionWe more a of RSA 356-B:5 themay ignoreat 301-02. no than
a of theignore portion VirginiaNatrella court could statute. See

Serv., 543,540,N.H.Disposalv. 125 484 A.2dBayMerrill Great
(1984) (all1101, effect);given1103 of the words of a statute must be

(1849) (“[o]neJenness, 612, of aportionPeck 48 623 statutev. U.S.
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to annul or what has beendestroy clearlynot be construedshould
another”). Therefore, analysiswe concur with the of thebygranted

Natrella court.

356-B:5 denial of a usepreclude specialRSA toInterpreting
inchangeor variance where there is nopermit, special exception,

our cases uses.supported by nonconformingland use is on Justice
Grimes, 403,in 399,in Isabelle v. 114 N.H. 321Newbury,his dissent

570, (1974), that “[authority overwhelmingA.2d 573 stated is that a
occupancymere from tenant to owner is not anchange occupancy

use.”non-conforming adoptedextension of a This statement was by
Assoc.,inmajoritythe of the court New London Land Use 130 N.H.

516, A.2d at 1388. See also Town v. Tra-Sea Corp.,at 543 of Seabrook
(1979) (mere937, 942, 240,N.H. 410 A.2d 243 in owner­change119

burdens).would not increaseship significantly municipal The con­
apartmentversion of units into condominium units is not necessarily

in If inuse. the conversion would fact have anchangea effect on land
use, use;this a inmay change expansionconstitute or of in such a
case, conversion would notpreventing conflict with the doctrine of

uses, andnonconforming would not violate RSA 356-B:5. On the
hand, if,other for aexample, planning mayboard adeny variance to

seeking condominiums,a landowner to convert apartments to where
use,the conversion would have no oneffect land that landowner is

fullprevented from of his hertaking advantage or nonconforming use.

hand,In the case at 2section of the Henniker Subdivision
Regulations makesexpressly regulationsthose toapplicable condo­
miniums, withthereby complying the third sentence of RSA 356-B:5
(“[n]o subdivision ordinance .. . shall toapply any condominium
. . . unless such byordinance is its express terms made applicable
thereto”). Section 13 of the Henniker RegulationsSubdivision makes
conformance with the Henniker Zoning Ordinance a requirement for
subdivision approval, conversion;including condominium it also al­
lows subdivision approval strict conformity“[w]here to these subdi­
vision regulations would cause undue orhardship injustice to the
owner of the land.” These provisions comport the fourthwith sen­

356-B:5, Thus,tence of RSA discussed above. the board was author­
ized to deny plaintiffthe approvalsubdivision ifonly the condo­
minium conversion would affect land use. Because neither the board
nor the courtsuperior made a thatfinding conversion of plain­the

property use,tiff’s into condominiums would affect land we reverse
the decision of the courtsuperior and remand this case to the board.

Reversed and remanded.

All concurred.


