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(Elliott Berry andLegalNew Assistance ThomasHampshire
brief, WayneBerry orally), plaintiffand Mr foron theFredenburg

of and plaintiffs.class low- moderate-incomeplaintiffBritton and the

(JamesP.A., onCraig Craigof Manchester W. theand Wenners
brief, orally), plaintiff RaymondH. forCraigand William
Remillard.

(DavidBureau, R. on briefDerry& of Connell the andGrinnell
orally), for the defendant.

P.C.,Jones, & ofSemple, Bowers Wise ConcordMcSwiney,
(James brief), the Newby HampshireB. Kazan on the brief for

Authority, as amicus curiae.Housing Finance

(RobertP.A., of& J. FinnGallagher, Callahan Gartrell Concord
brief), ofon the for the Home Builders Association Newby brief

Hampshire, as amicus curiae.

(CharlesTucker,Donahue, of Exeter F. Tucker onMcCaffrey &
Association,brief), asPlanningbrief for the American amicusbythe

curiae.

counsel,Jr., Hampshire MunicipalNewWaugh, legalH. Bernard
Association,Association, curiae.brief for the as amicusby

defendant,Batchelder, the the Town ofJ. In this appeal,
(R.(the town), Peterchallenges ruling bya the MasterChester

J.),by (Gray, that theShapiro, Esq.), approved Superiorthe Court
and In addi-is invalid unconstitutional.ZoningChester Ordinance

tion, Remillard,granted plaintiffthe relief toarguesthe town that
multi-family on a not cur-housing parcelhim topermitting construct

violates the ofrently development, separation powersfor suehzoned
CONST,Constitution, I,N.H. pt.theprovision Hampshireof New
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37,art. and creates an unreasonable use for this Weparcel. modify
invalid,arulingthe trial court’s that the ordinance as whole is but we

affirm the of relief to Remillard wellgranting specific plaintiff as as
ordinance, case,rulingthe court’s that the on the facts of this is

unlawful as applied.
1985,The a in for in-plaintiffs brought petition declaratory and

relief,junctive the of thechallenging validity multi-family housing
of the Ordinance. Theprovisions Zoning report,Chester master’s
a hearing, findingsfiled after contains extensive factual which we

insummarize here. The town of lies the west-central portionChester
of miles of the ofRockingham County, citythirteen east Manchester.

NewPrimary highway provided by Hampshireaccess is Routes 102
121. housing principally single-familyand The available stock is

service,watermunicipalhomes. There is no sewer or and other mu-
services remain has notnicipal modest. The town indus-encouraged

ortrial commercial it is a “bedroom withdevelopment; community,”
tífmajority commutingthe its labor force to Manchester. Because of

proximity job ready availabilityits close to centers and the of vacant
land, the town is to have the inprojected among highest growth rates
New over the next two decades.Hampshire

The DepartmentUnited States of andHousing Develop-Urban
ment, having uponsettled the median income for non-metropolitan

County as aRockingham yardstick, has determined that a low-in-
infamilycome Chester is a household with earningsannual of

$16,500 less,or a familyand moderate-income ofearningshas annual
$16,501 $25,680.to Various federal and State government agencies
have also that low-determined and moderate-income families should

Thus,not inpay excess of 30% of their income for rent. a low-gross
$4,950infamilyincome thanpay annually,Chester should less and a

infamily $4,951moderate-income payChester should between and
$7,704 annually, housing.for

inThe this caseplaintiffs are a of low- andgroup moderate-income
who have inpeople affordable,been unsuccessful finding adequate

town, who,in thehousing found,and a builder the master is commit-
ted to trial,the construction of such Athousing. two plaintiffs testi-
fied as representative members of the group of low- and moderate-

people.income Plaintiff is aGeorge Edwards woodcutter who grew
inup the town. He lives in with hisChester wife and three minor

one-bedroom,inchildren a thirty-foot by eight-foot camper trailer
with $14,040,no water. annual income isrunning Their placeswhich

inthem the Rogerlow-income McFarlandcategory. grew up and
inworks the Derrytown. He lives in with his wife and three teenage
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to meet theirwhich is too smallapartmentin two-bedroomachildren
incomework, annualand their combinedwife bothHe and hisneeds.

astandards, McFarlands are moder-the$24,000. the areais Under
builder.is the homeplaintiffRemillardRaymondfamily.ate-income

town, twenty-an undevelopedhe ownsof theresidentlong-timeA
in section.102 the town’s easternon Routeof landparcelthree-acre

town tofrom the1979, permissionto obtainattemptedhe hasSince
on hisdevelopmentmulti-family housinga moderate-sizedbuild

land.
action inthe of thisbeginningin effect atzoning ordinanceThe

duplexa lot orhome on two-acre aa single-familyfor1985 provided
from all fivelot, multi-family housingand it excludedon a three-acre

1986, the town amended its zon-in In Julythe town.districtszoning
six of theArticlemulti-family housing.to allowordinanceing

partas of amulti-family housingnow permitsordinanceamended
(PRD), multi-familya form ofdevelopment”residential“planned

sin-of such asvariety housing types,ato includehousing required
homes, multi-family structures.andduplexes,gle-family

bejudgmentrecommended thatthe masterhearing,After a
ordinances, in­town’s land usethefor the thatplaintiffs;ordered

ordinance, invalid; and that plaintiffbe ruledzoningthecluding
remedy.” We will the find­upholda “builder’sbe awardedRemillard

un­master’s recommendationcourt-approvedof arulingsandings
aor are erroneous asby the evidencearethey unsupportedless

Bd.,N.H.Assoc. v. WetlandsLake ProtectiveSunapeelaw.matter of
(1990).1368, is106, 1373 “The test on98, appeal574 A.2dN.H.133

did,the master but whetherhave foundnot we would aswhether
reasonably finding.”could base hison which hethere was evidence

Merrimack, 6, 9,120 N.H.Corp. v. TownId. Win-Tasch(quoting of
(1980)).144,A.2d 146411

does, face,itsitself, it onturn to the ordinance becauseWe first
beingisplaintiffs arguethat thedevelopmentthe oftypepermit

however,found, placedthat the ordinance anThe masterprohibited.
forofdevelopment housingaffordablebarrier to theunreasonable

ordinance, arethe PRDsUnderlow- families.and moderate-income
twenty designatedthan acres in twoon tracts of not lessallowed

residential) existingdistricts. Due tozoning(medium-density“R-2”
considerations, such as wet-environmentalhome construction and

inof all the landmore than halfonly slightlylands and steep slopes,
for devel-multi-familybe usedreasonablyR-2 districts couldthe two

in the This fact1.73% of the land town.onlyThis constitutesopment.
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not, case,in of this angivealone does the confines rise tostanding
to a for those who to multi-legal remedy provideentitlement seek

However, R-2it to out that thefamily housing. pointdoes serve two
are, in likelyless to than wouldreality, developed appeardistricts be

A thereading reviewingfrom a of the ordinance. court must read
in lightthe of facts.entire ordinance these

imposes subjectiveArticle six of the ordinance also several re-
developerand restrictions on the of a PRD.quirements Any project

approvalmust first receive the of the town board as toplanning
objectives pur-in its the meetsjudgment proposal“whether the and

in whichset forth the event the Administratorposes [in ordinance]
[i.e., may grant approvalthe to sub-planning proposalboard] [the]
ject to conditionsreasonable and limitations.” theConsequently,
ordinance allows the to control ofplanning board various aaspects
PRD to any objectivewithout reference criteria. One potentially

“retain,onerous section the board topermits planning appli-at the
acant’s andexpense, registered professional engineer, hydrologist,

any applicable representother professional to the [planning board]
and assist the in[planning determining compliance withboard] [the]
ordinance and other applicable The master suchregulations.” found
subjective review for developing multi-family to be a sub-housing
stantial the units,disincentive to creation of such itbecause would
escalate the risks developingeconomic of housingaffordable to the
point projectswhere these be realisticallywould not In ad-feasible.
dition, questionwe the of bankavailability financing for such proj-
ects, where the is todeveloper required submit “blank check” toa
the withplanning alongboard his proposal, and where to do so could
halt, of,thechange character or even bankrupt the project.

The defendant arguesfirst that the trial incourt erred thatruling
the ordinancezoning powersexceeds the todelegated bythe town
the enabling RSA Inzoning legislation, 674:16-30. thissupport of
argument, the town asserts that the zoning enabling act notdoes

it to zonerequire for the low-income housing regionofneeds the
Further,itsbeyond boundaries. the town ifthat itmaintains even

were torequired regionalconsider housing when enactingneeds its
ordinance,zoning Zoningthe Chester is valid itOrdinance because

anprovides for adequate range of housing types. These arguments
fail to persuade anyus of error in the master’s order.proposed

RSA 674:16 authorizes the local legislative body any cityof or
town to or aadopt amend zoning ordinance the ofpurpose“[f]or

health,the safety, or thepromoting general the commu-welfare of
added.)nity.” (Emphasis The defendant asserts that the term “com-
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to the itselfonly municipalityin refersused the statutemunity” as
in the is situated.municipalitywhichregionnot some broaderand to

disagree.We

might obligatedbe to con­municipalitythat apossibilityThe
boundaries was addressedoutside itsregionthe needs of thesider

by Supremethe United Statesjurisprudencein our land useearly on
in“community”term to be used theCourt, the for thewaypaving

Co., 272RealtyIn Euclid v. Ambler U.S.Villagesense.broader of
(1926), “the of cases where thepossibilityrecognized365 the Court

the mu­outweighwould so far interest of theinterestgeneral public
not be to in thewould allowed standmunicipalitythat thenicipality

will have an beyondan ordinance theat 390. Whenway.” Id. impact
welfare ofthe the entire affected re­municipality,boundaries of the

thedetermining validity.in ordinance’s As­must be consideredgion
487,Livermore, 473,v. 557 P.2d 135CityHome Builderssociated of

Castle,(1976); v. Town41, also Berenson New 3855 seeRptr.Cal. of
672, 681, 236,102, 110-11, 341 N.E.2d 242-43378 N.Y.S.2dN.Y.2d

(1975).

the issue of whether munici­have addressedpreviouslyWe
needs when zon­regional enactingare to considerrequiredpalities

In Beck v. Raymond,which control Towngrowth.ordinancesing of
(1978),793, we held that “[growth]A.2d 847 controls118 394N.H.

outsiders,exclude Hillto see Steel Dev.imposed simplymust not be
(1stSanbornton, 1972)];F.2d 956 Cir. Nat’l LandTown [469v. of

504,Kohn, (1965),215 A.2d 597 especiallyv. 419 Pa.and Inv. Co.
economic Bur­any group,social or see S.disadvantagedoutsiders of

Laurel,Townshipv. Mount 67 N.J.County N.A.A.C.P.lington of
(1975).” Beck,713, dismissed,151, 423 U.S. 808 118appeal336 A.2d

801, that municipalityat 394 A.2d at 852. We reasoned “eachN.H.
share of the burden of increased Id.growth.”bear its fair[should]

inreasoningwe the extension of the Beck andToday, pursue logical
and to whichhigh purpose zoning regulationsits rationaleapply

theexclude of low- or moderate-income fromwrongfully persons
zoning municipality.

Beck, thatmessage zoningIn this court sent a to bodies “[t]owns
a aroundby buildingto confront the future moatmay not refuse

ofup drawbridge.”and the Id. The town Chesterpullingthemselves
who canbridge onlylower that for afford aappears willing peopleto

a lot.duplexon a two-acre lot or on a three-acresingle-family home
realistically crossing.are fromprohibitedOthers
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enclaves, farare not isolated removed fromMunicipalities
in which are situated. Astheythe concerns of the area subdivisions

State, residents,not exist to serve their own andthey solelyof the do
welfare,generaltheir should the both withinregulations promote

Therefore,and without their boundaries. we theinterpret general
statute, 674:16, in­of the RSA toprovision zoning enablingwelfare

case,in in“community,”clude the of the as defined thiswelfare
which it a part.which a is located and of formsmunicipality

A to zone tomunicipality’s power property promote the
health, and welfare of the issafety, general community delegated to

State, must, therefore,by municipalityit the and the exercise this
inpower enabling legislation.conformance with the Durant v. Town

(1981).Dunbarton, 352, 354, 140,121 N.H. 430 A.2d 142 Becauseof
the does notZoning provideChester Ordinance for the lawful needs
of the in it in the face ofcommunity, that flies the general welfare

is, therefore,ofprovision RSA 674:16 and at odds with the statute
that,upon grounded,which it is we hold as toapplied the facts of this

case, the anordinance is invalid exercise of the power delegated to
the town pursuant to RSA 674:16-30. We so hold of the mas­because
ter’s thatfinding “there are no substantial and compelling reasons

Chester,that would warrant the Town of through its land use ordi­
nances, from fulfilling its toobligation provide andlow[-] moderated]
income communityfamilies within the and a proportionate share of
same within its from a realisticregion opportunity to obtain afford­
able housing.”

The town further asserts that the trial court erred in ruling
that the iszoning repugnantordinance to the New Hampshire Con­
stitution, I, 12, II,2part articles and partand article 5. In keeping
with policyour longstanding against reaching a constitutional issue
in a case however,that can be decided on grounds,other we do not
reach the defendant’s constitutional arguments. See State v. Hodg­
kiss, 376, (1989).379, 1059,132 N.H. 565 A.2d 1061

The trial court’s order declared the Chester Ordi­Zoning
unconstitutional; result,nance invalid and as a but for this appeal,

the town has been left “unzoned.” To leave the town with no land use
controls incompatiblewould be with the orderly development of the
general and the court erredcommunity, when it ruled the ordinance

not, however,invalid. It is within the of this courtpower to act as a
issuper “Zoningboard. azoning properly legislative function, and

bycourts are the doctrine ofprevented separation of powers from



442

invasion of this field.” v. Bd.Godfrey Zoning Adjustment, 317of
(1986).51, 58, 272, Moreover,N.C. 344 S.E.2d 276 our todaydecision

is limited to those sections of the zoning ordinance which hinder the
construction of multi-family housing units. we defer toAccordingly,

town,the of the within alegislative body reasonable time toperiod,
these sections of its ordinance into linebring zoning with the zoning

and withenabling legislation opinion.this we will tem-Consequently,
inporarily zoningallow the ordinance to remain effect.
Remillard,As to the relief tospecific granted plaintiff the town

effectivelycontends that the court’s order inparcelrezones the vio-
I,lation of the inseparation powers provisionof found part article 37

that,of the New ItHampshire Constitution. further asserts even if it
relief,were lawful a or grantfor court to rezone specific plaintiff

proposed development qualifyRemillard’s does not for asuch rem-
edy.

The master found that the thatrequirement multi-family housing
may partbe built as of a PRD aonly containing variety housingof
types plaintiff rightsviolated Remillard’s under the equal protection

Constitution, I,clause the Hampshireof New article 2. Thepart
master also found that Remillardplaintiff “unalterablywas commit-
ted to tract to accommodate anddevelop [his] low[-] moderate[-]in-
come Accordingly, granted specificfamilies.” he relief plaintiffto
Remillard, that the town allow himordering to build his development

proposed.as

The trial power, subjectcourt has the to our review for
discretion,abuse of to order definitive relief for plaintiff Remillard.

Atkinson,In 313, (1987),v. 129Soares Town N.H. 529 A.2d 867 weof
the master’s thatupheld finding granting i.e.,a “builder’s remedy,”

the builder toallowing plaintiff complete projecthis as isproposed,
316,discretionary. Id. at 529 A.2d at 869. Although upheldwe there

the that inappropriate,such relief was that the mas­notingdecision
ter determined that the ordered revision of the town ordinances
would thepermit building plaintiff’s project, rejectof the we did not
such inrelief as a proper remedy appropriate cases. Id. Inzoning

appeal,this the master found such relief to be and theappropriate,
town has not carried its burden on toappeal persuade us to the con­

Atrary. successful plaintiff is entitled to relief which rewards his or
her efforts in thetesting legality of the ordinance and prevents re­
tributive action the such asby municipality, correcting the illegality
but taking pains to leave the unbenefitted. v.plaintiff FernleySee

(Pa. 1985)585, (Nix,Bd. Sup'rs Schuylkill Tp., 502 A.2d 592of of
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inCourtC.J., Pennsylvania Supreme reasonedconcurring). The
(Pa.Township, 328 A.2dv. Board Warwick 464ZoningCasey of

1974), challenger’s development plansthat forsake a reasonable“[t]o
time, in such isthe and invested acapital challengeafter all effort

Id. at 469.grossly inequitable.”
v.Burlington Countymaster relied on Southern N.A.A.C.P.The

(1983) (Mt.Laurel, 158,92 A.2d 390Mount N.J. 456Township of
II), in that was todetermining plaintiffLaurel Remillard entitled

I,Inhis Mount Laurel the Newdevelopmentbuild as Jer­proposed.
the vi­sey Supreme municipality’s zoningCourt held that ordinance

provisionthe of its notgeneralolated welfare State Constitution by
a realistic for the construction ofaffording opportunity its “fair

of present prospectiveshare” the and need for low-regional and
Burlington Cty.moderate-income So. N.A.A.C.P.housing. v. Mt.

174, 724,151, 713, dismissed,Tp.,Laurel 67 N.J. 336 A.2d appeal
(1975). II423 808 Mt. Laurel a to JerseyU.S. was return the New

Court, later, theSupreme eight years prompted by realization that
IMt. had in housingLaurel not resulted realistic foropportunities

witnesses,low- inpeople,and moderate-income but “paper, process,
II, 199,trials and appeals.” supraMt. Laurel at 456 A.2d at The410.

notedcourt that the “builder’s aremedy,” which effectively grants
building permit to a plaintiff/developer, based on the development

followed,asproposal, long as other local regulations are beshould
moremade to low-readily available insure that and moderate-in­

II,ishousing 279,come built. Mt.actually supraLaurel at 456 A.2d
at 452.

1979,Since plaintiff Remillard has attempted to obtain per­
tomission build a moderate-sized multi-family housing development

inlandon his Chester. He is committed to aside asetting minimum of
ten of the for low-forty-eight units and moderate-income fortenants

years.twenty “Equity will not suffer a 2withoutwrong remedy.”a
Pomeroy’s Jurisprudence (5thEquity 1941).§ Hence,423 ed. we
hold that the remedy”“builder’s is in case,this toappropriate both

thecompensate who hasdeveloper invested substantial re­time and
insources pursuing litigation,this and as most oflikelythe means

insuring that low- and moderate-income ishousing actually built.
Although we determine that the “builder’s remedy” ap­is

case,in this dopropriate we not adopt the Mt. Laurel analysis for
determining whether asuch willremedy Instead,be granted. findwe
the rule indeveloped Park,Sinclair Pipe Line Co. v. Richton 19 Ill.

370, (1960),1672d N.E.2d 406 is the better rule as it eliminates the
ofcalculation arbitrary mathematical quotas which Mt. Laurel re-
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by supremethesome variationwithrule is followedThatquires.
Flint,see, 426States, Cityv.e.g., Schwartzotherof severalcourts of

(1986); CityCo. v.678, Union Oil692-93295, 329, N.W.2d395Mich.
(1980);277,263, 267, N.E.2d 280405St. 2d62 OhioWorthington,of

328 A.2d 464Township,Board WarwickHearingZoningv.Casey of
506, 513,Randall, 211215 Va. S.E.2d(Pa. 1974); v.RichmondCity of

if develop­builder histhe(1975), plaintiffrelief to56, and awards62
a realisticreasonable, i.e., opportunityprovidingis found to bement

and con­housingmoderate-incomeof low- andconstructionfor the
concerns.environmentalandzoning conceptswith soundsistent

inin whole orfound invalidisordinanceexisting zoninganOnce
or, here, ofgroundsas ongroundswhether on constitutionalpart,

reliefmay providethe courtand application,statutory construction
useproposedbuilder’splaintiffthat thein the form of a declaration

not interfere with it.mayreasonable, municipalityand theis
must329, plaintiffat 691. The395 N.W.2dSchwartz, Mich. at426

a of theby preponderanceusereasonableprovingthe burden ofbear
met, he will beburden has beenplaintiff’sId. Once theevidence.

hedevelopment, providedwith the proposedproceedtopermitted
PipeSee Sinclairregulations.other applicablewith allcomplies

supra.Line Co.

toreliefspecific grantedthat theargumentThe town’s
foundof powers provisionthe separationviolatesRemillardplaintiff

Constitution, to the extentI, Hampshirethe Newin article ofpart 37
delegatedpower specificallylegislativeexercisedthe trial courtthat

adoptmerit. The rule weauthority, is withoutzoninglocalto the
Justices, 121theOpinionthis result. Seenottoday producedoes of

(1981) of783, (“complete separation552, 556, A.2d 785-86431N.H.
operation govern­with the efficient ofinterferewouldpowers

powerof theoverlappingmust be somethereconsequentlyment ...
branch”). continuemunicipalitythe topermitThis rule willeachof

the generalas it does so forlongsodevelopment,control its ownto
the constructionwill also accommodateItcommunity.welfare of the

ex­unlawfullythat had beenhousingmoderate-incomeof low- and
cluded.

ofRemillard’s useproposedthatargues plaintiffThe town
inreasonable, master implic­and that the errednothis isproperty

aatop poten­it would be constructedcontrary,the asitly finding to
master,thehearing beforeDuring thehigh-yield aquifer.tial

develop­that the proposedconcludedexpertRemillard’splaintiff
and the town’sany aquifer, engi-affectadverselynotment would
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anyThe master made a thatneering expert agreed. specific finding
wells, streams, would be theaquifers protected by projectand as

Because we determine that the master did not abuse hisproposed.
law, upholdor err as a matter of we his withfindingdiscretion re-

Soares,proposed project.to the reasonableness of the 129spect
316,N.H. at 529 A.2d at 869.

The ordinance evolved as an innovativezoning means to counter
the of uncontrolled It was neverproblems growth. conceived to be a

powerdevice to facilitate the use of togovernmental prevent access
a municipality by anyto “outsiders of social or eco-disadvantaged

Beck, 801,nomic group.” 118 N.H. at 394 A.2d at 852. The town of
Chester has a ordinance which isadopted zoning blatantly exclusion-
ary. This court will not condone the town’s conduct.

in part andAffirmed
inreversed part.

All concurred.
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