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thecovering procedure for service ofeffecting process. Hudson v.
Musor, 804, 806, 319,128 N.H. (1986);519 A.2d 321 Sununu v. Clam­
shell Alliance supra. Accordingly, we hold that the trial court erred
in denying the Town’s motion to strike default based on the lack of
proper Town,service inagainst the and denying the Town’s motion
for late ofentry appearance.

The Town further maintains that because service of process
defective,was superiorthe court not jurisdictiondid obtain over the

Town. fails, however,This argument because the Town filed a motion
for late ofentry appearance and a motion to instrike default the
superior and, hence,court voluntarily jurisdictionsubmitted to the
of Bradstreet,the court. 55,Clark v. 58, 739,99 N.H. 104 A.2d 741
(1954).

The Town also argues that the inmethod which the default judg­
ment was obtained was “manifestly unjust and unfair.” We need not

issue, however,reach this as the lack of proper service is dispositive
of this case. See Lake Sunapee Protective Assoc. v. N.H. Wetlands
Bd., (1990).98, 109, 1368,133 N.H. 574 A.2d 1375

Reversed and remanded.

All concurred.
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(David Peck,Arnold,P. S.attorney generalJohn senior assistant
attorney general, orally),on the brief and for the State.

(DavidBownes,Randall H.& of Laconia Bownes on the brief and
orally), for the defendant.

BATCHELDER, byJ. The defendant was found a inguilty jury the
(Morrill, J.) assault,Superior Court of the offenses of simple RSA

631:2-a, arrest,and RSA 642:2. The defendantresisting raises three
First, inissues on he claims error the trialappeal. court’s failure to

the it considerjuryinstruct that must the conduct and ofknowledge
superior, Second,the officer’s of police.the chief he claims error in

the trial court’s to instruct the ondeclining jury the defendant’s the-
defense,ofory which him toentitled use force to the extent believed

necessary preventto a reasonably apparent unlawful oftaking per-
sonal property. Finally, he contends that the trial court inerred fail-
ing to instruct on jury receiptafter of a questionnullification from

follow,the For thejury. reasons that we affirm.
inchargesThe criminal this case had their inorigin an altercation

the defendant Tarr,between and Ashland police officer Charles on
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8, 1988,November when the officer was a tow truck’ssupervising
removal of the defendant’s automobile from a private parking lot

byowned Richard and Linda Pare. The relationship between and
the inamong principals involved the underlying dispute has deeper

roots. The defendant is for all thepractical purposes owner of rental
in him,on Main Street Ashland which wasproperty conveyed to in

instance,the first conveyedand was to a corporationlater which he
controls, the Cathedral of the TheBeechwoods. Pares were commer-

time,cial tenants in the at one and at onepremises point made an
abortive attempt purchaseto the at a tax saleproperty byconducted
the town. During pendencythe of the dispute concerning validitythe

sale,of the tax questionsthe defendant raised torelating disposi-the
tion and of rentalapportionment income from the whenproperty it
was under the control of the Pares. the taxAlthough disputetitle was

byresolved inagreement, resulting the restoration of control of the
defendant,topremises the he nevertheless still claimed entitlement

monies, them,to or an ofaccounting from the Pares. We need not and
do not ifvalidity, any,consider the of such a claim. The Pares subse-

aquently purchased business property adjoining the defendant’s
property, separated only by a right-of-way, the rear of which prop-at
erty they maintain parkinga lot for their use and that of the cus-
tomers of the theyflorist which maintain on theshop Priorpremises.

purchase Pares,to the of the florist shop property by the the defend-
time,ant had from owner,time to with from thepermission previous

lot,his inparked car the the toparking passedtitle which to the
Pares with the ofpurchase shop.the

6,1988,On November Mr. Pare erected a “No whichParking” sign
faced the lot at the rear of the floristparking Later thatshop. day,
the defendant removed the sign, took it to his apartment, and called

Department,the Ashland Police asking them to deliver a “sign re-
to the Aceipt” chargePares. of criminal trespass was brought

inagainst the defendant the Plymouth District Court the next day,
based on his removal of sign.the At the bail hearing, the court or-
dered, bail,as one of the conditions of that the defendant not inter-
fere with the persons of Richard or Linda or anyPare of the State’s

8,Onwitnesses. November Mrs. Pare observed the defendant’s car
in the lot inparked question and called the police department. Upon

Pare,of thereceipt complaint from Mrs. Chief Paquette instructed
said,Officer Tarr goto to the scene and “If vehicle,that’s Joe Haas’s

he is not Ito be there and want itsupposed towed.”
scene,Officer Tarr proceeded to the saw the defendant’s car

inparked front of the “No Parking” sign, and made arrangements to
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shortlya tow The defendant arrived It was atget truck. thereafter.
to Thepoint things generally beganthis that deteriorate. defendant

Tarr, “Did this car to be removed?” offi-youasked Officer order The
stated,response, whereuponcer made an affirmative the defendant

defendant,“I’m land Theclaiming by possession.” ap-this adverse
to the view that the best defense is a of-parently subscribing good

fense, said,placedthen his hand on Officer Tarr’s shoulder and
grand“You’re under arrest for theft auto.” The officer testified that

the defendant agitated belligerentbecame and and struckeventually
in the withthe officer chest his forearm. The officer told the defend-

ant he was under arrest and a struggle ensued. The defendant testi-
said, ‘Yeah,that “Ipointfied a was reached when isenough enough,’

I Igot summoned,and the stun and him.”gun zapped Assistance was
and the defendant was ineventually subdued and theplaced police

injuriescar. Officer Tarr suffered from fromresulting having been
in the abdomen.“zapped”

The of lengthyrecitation the factual grounding of this case is nec-
essary to an understanding of the relationship existing between and

Tarr, defendant,among Officer the and the automobile at the time
this,placeand of the altercation. Beyond there is less to this case

than meets the eye.

All three of the argumentsdefendant’s involve requests for
jury which byinstructions were declined the trial court. aWhether
requested instruction will agivenbe is decision to be made by the

intrial court the sound Wood,exercise of its discretion. State v. 132
162, 164, (1989).1312,N.H. 562 A.2d 1314

First, the defendant argues that the trial court erred in fail­
toing give requestedhis instruction that Officer Tarr was charge­

(i.e.,able with the knowledge of his superior the police).chief of We
disagree.

Chief Paquette told Officer Tarr that a court order had been issued
the previous day preventedwhich the defendant from inparking the
lot behind the flower Inshop. reality, the order forbade the defend-
ant from having any Pares,contact with the but did not specifically
mention the parking area. The defendant contends that Officer
Tarr’s conduct cannot be isolated from that of his superior, because

PaquetteChief “knew or should have known” that no such court or-
der existed. We do not accept contention,the however,defendant’s
that Officer Tarr’s actions were therefore ifimproper. Even the court
order did not specifically refer inparkingto the lot behind the flower

itshop, prohibitdid the Pares,defendant from contact with the
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con-illustrates, the result of hispreciselywaswhich, as the scenario
dis-Paquette’sin the lot. Chiefhis vehicleparktoattemptstinued

towed wasdefendant’s vehicleTarr to have theof Officerpátch
officer,a lawduty as enforcementof hiswithin the sound exercise

in his conduct.we find no errorand
intrial erred fail-that the courtSecond, maintainsthe defendant

preventto use force tothat he was entitledjurytheto instructing
of histaking property.an unlawfulto bereasonably’appearedwhat

use of forcesuchprohibitsthat RSA 642:2contendsThe State
. .official.a law enforcementagainst

common, that force couldrecognizeda well viewthere wasAt law
arrest.an unlawfullawfully used to resistbe.

an unlawful arrestto resistrightcommon-lawEnglish“The
1710, QueenThe v. Tooleybyat leastbecame established

(1709) 349,1296, duringand theEng Reprint2 92RaymLd
centuries, it became the es-twentiethearlynineteenth and

In Bad Elk v.in States as well.rule the Unitedtablished
(1900) for theexample,177 529 ... UnitedUSUnited States

defendant, mur-that the whoseheldSupremeStates Court
reversed, the to use such forcerightwas hadder conviction

illegalan attemptedto resistabsolutely necessaryas was
arrest.”

Forcefullyto ResistAnnotation, RightRules as toModern Status of
(1972).Arrest, 44 A.L.R. 3d 1078Illegal

has beenjurisdictions today,in itthis rule someAlthough prevails
here,and, in others.by manyas statutecourt decisionbymodified

(N.J.169,Koonce, 214 A.2d 428See, Super.v. 89 N.J.Statee.g.,
1965) citizen not use force to resistmayDiv. (privateCt.Super. App.

officer, Legislationor not arrest is illegal).whetherbyarrest police
oftypelaw as it is to theapplicablein of the commonmodification

has, doubt, rec-anyin withoutproceedingsthesepresentedsituation
in a different rela-legalas such standthat identifiablepoliceognized

ordinarythe citizen. Thisthan doesgeneral publicto thetionship
cost,not, however, wrong-without becausecomestatus doesspecial

subjectatpublic large mayin with thedealingthe officerdoing by
to and the ofofficer, liability paymentthe government,the as well as

withseemingly complexwhich becomes moresocietyA•damages.
a high purposewhen its laws reflectenlightenedispassing dayeach

who the authoritybetween those wieldto have differencesapparent
not, in courts byresolved the orand those who dogovernment,of

confrontation onby physicalrather thanorderly process,othersome
in gutter.the street or the



485

“Adiscussion. per-in context of thisis instructive theRSA 642:2
in-orknowingly purposelywhen heis of a misdemeanorguiltyson

officialto be a law enforcementrecognizedwith a personterferes
regard-of himself or anotheran arrest or detentionto effectseeking

Thisfor the arrest.” Id. statutethere is a basislegalless of whether
use alllawfullya couldpersoncommon law doctrine thatmodifies the

arrest, inas Bad Elkan unlawful describednecessary to resistforce
into a forum the courtspreferredandsupra, pointsv. United States

in RSAemphasizedof matters. This view isfor the resolution such
594:5, “If reasonable to believeperson groundstates: a haswhich

bythe arrest is made abeing peacehe is arrested and thatbeingthat
officer, from forceduty usingit is to submit to arrest and refrainhis

it, a legalin of whether there isany weapon resisting regardlessor
for the arrest.”basis

argumentthe defendant’sbackground,With this we turn to
byin of his vehicle the towresistingthat his conduct the removal

officer is theprotected bytruck under the direction of the uniformed
injustified using upon“A is forcepersonof RSA 627:8.language

reasonablythat he believes it neces­another when and to the extent
to be an unlawful tak­reasonably appearsto what is orsary prevent

mischief, to retake his propertyof his or criminal oring property,
sayits . . . .” Id. To that a statute de­immediately following taking

a ofpermit self-help way protectingto and condone as oneselfsigned
tort-feasors, andwrongdoers,from the actions of run-of-the-mill

against policethe use of force a officer dis­miscreants authorizes
incharging disputedhis duties the removal of an automobile from

breakingturf is to stretch the statute the The commonpast point.
law toprecursor denyto the statute is sufficient the defendant’s
claim. According to the comments of the commission for the revision

laws, in reportof the criminal as set forth its 1969 to the General
Code,proposedCourt on the the statute underCriminal considera­

tion is consistent with the of this court inearly decision State v.Rich­
ardson, (1859),38 N.H. 208 that force could notholding be used to

fromprevent a sheriff under a writ of attachmentattaching'property
authoritywhen the of the sheriff Itapparent.was follows that Officer

office,Tarr was under the lawful of hisacting authority and whether
instructions were is aPaquette’s properChief matter to be resolved

in court and not in the There is ample protectionstreet. to the public
from unlawful seizure of lawproperty by agents,enforcement either
by way of civil for damages by way appropriateclaims or of the ap­

exclusionaryof theplication rule.
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the that the trial inFinally, defendant contends court erred failing
nullification,the actjury by juryto instruct on the which a aacquits

if contrarydefendant even its verdict is to the law theand facts. We
disagree.

deliberations,the course of theDuring jury submitted the follow-
“1)trial If.to the court: we all believe that Joe wasing question Haas

chief,‘set an is that aup’ by arrogant police basis for reasonable
question simpledoubt relative to the of assault and ar-resisting

inThe trial court as 1responded writing “Questionrest[?]” follows:
is a Youmust andquestion of fact. decide the facts then the lawapply
as in instructions to those facts and in thismy waycontained reach

Thejust arguesfair and verdicts.” defendant that the trial court’s
effectively removed nullification from theresponse jury’s considera-

however, merit,tion. This is withoutargument, judge’sbecause the
languageinstruction included the of the Wentworth whichcharge,

that ifstates the State has each element of the offense be-proved
doubt,yond jurya reasonable the should find the defendant guilty.

Wentworth, 832, 838-39, 858,State v. 118 N.H. 395 A.2d 862-63
(1978).

instruction,To the extent he aargues for further ‘“[j]ury
defendant,rightnullification is neither a of the nor a defense recog­

Brown, 520,by 527, 544,nized v. N.H.law.’” State 132 567 A.2d 548
(1989) 200, 203,(quoting Mayo, 85,State v. 125 N.H. 480 A.2d 87
(1984)). Hence, a defendant is not invariably entitled to a nullification

(1987).Cote, 358, 368, 775,instruction. State v. 129 N.H. 530 A.2d 780
It is within the sound discretion of the trial court “to determine
whether or not a particularthe facts of case warrant such an instruc­
tion when it has been arequested by party.” State v. Mayo supra. We

infind the trial court’snothing improper response to the jury’s ques­
and,tion we hold that the defendantaccordingly, was not denied the

opportunity juryfor the to exercise nullification.

Affirmed.

JOHNSON,J., sit;did not the others concurred.


